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SUPREME COURT OF THE STATE OF GRORGHA, 


AT MACON, JUNE TERM, 1857.* 


ianecee es 8 H. LUMPKIN, 
HARLES J. McDONALD, Judges. 
HENRY L. BENNING, 





Jorpan Wituirorp, plaintiff in error, vs. THe STATE oF 
Georeia, defendant in error. 


{1.] At what time and under what circumstances the Court shall discharge the 
jury from the further consideration of a criminal case, is a question left 


pretty much to its own discretion. 
[2.] The doctrine that a mis-trial amounts to an acquittal, has long since been 


exploded. 


Indictment for robbery, in Lee Superior Court, before Ax- 
LEN Judge, March Term, 1857. 


Jordan Williford was indicted for robbery and put upon 
his trial on the 31st day of March, 1857, during the regular 
Term of the Superior Court of Lee county. 

After the close of the testimony, argument of counsel and 
charge of the Court, the jury retired to deliberate upon their 
verdict, about two hours before sunset. The next morning, 
when the Court met, the presiding Judge directed the jury to 
be brought into the Court, and asked them if they had agreed 
upon a verdict. The jury replied, that they had not. The 
Court then enquired if they were likely to agree; they replied, 





* A portion of the cases of this Term will be found reported in the 22d vol. 
Georgia Reports. 
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SUPREME COURT OF GEORGIA. 


Williford vs. The State of Georgia. 








that they were not. The Court then of its own motion, the 
prisoner objecting thereto, passed the following order: 
March Term, 1857. It appearing to the Court that the 
jury empaneled and sworn to try this case, are unable to 
agree, it is therefore ordered by the Court that a mis-trial be 
declared and awarded, and that the jury be discharged. 
Whereupon, prisoner’s counsel moved that he be discharg- 
.ed and acquitted of the offence for which he was indicted. The 
Court refused the motion, and prisoner’s counsel excepted. 


West, for plaintiff in error. 
Evans, Sol. Gen., for the State. 
By the Court—Lvumrxin J. delivering the opinion. 


[1.] The jury being charged with this case, deliberated up- 
on it from the afternoon of one day until § o’clock the next 
morning; and being brought into Court without agreeing to 
a verdict, and stating that they were not likely to agree, the 
presiding Judge, without the consent and against the ob- 
jection of defendant’s counsel, directed a mis-trial to be en- 
tered, and the jury discharged from the further consideration 
of the case. Did this entitle the defendant to an acquittal 
from the prosecution ? 

Anciently the doctrine was much more rigid upon this sub- 
ject than at present; and the most oppressive, not to say odi- 
ous, means were resorted to, to force the jury to find a verdict. 
But the Courts with the advance of civilization, relaxed from 
this barbarous practice ; and the rule next was, that a mis- 
trial might be ewarded whenever from Providential cause or 
otherwise, it became necessary ; and this is the principle in- 
sisted upon by the defendant’s counsel on the present occa- 
sion. But the modern cases establish a still further depar- 
ture from the old practice; and at the present day, the ques- 
tion seems to be left pretty much to the discretion of the 
Judge, under his responsibility to the country for any abuse 
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of his authority ; and we are not prepared to hold, that this 
discretion should be otherwise limited. The due dis- 
patch of the business of the Courts, will depend very 
much upon leaving this discretion untrammeled. In one 
case, in New York, the jury were discharged after a half 
hour’s deliberation. Here they were out a whole night 
and a part of the evening and morning of the preceding and 
succeeding days. Such is the commendable anxiety of the 
Courts to try offences, that they are not likely to act with 
hot haste in this matter, knowing as they do, that let it once 
be understood that juries can be discharged whenever they 
see fit to state that they are not likely to agree, and a 
verdict will rarely be rendered in a criminal case. 

[2.] As to a mis-trial being tantamount to, an acquittal, 
tha idea has long since been exploded; since the leading 
case between Goodwin and the People of New York, in 18th 
Johnson’s Reports, this point has never been seriously press- 
ed upon the Courts. 

The record does not disclose, whether the jury were per- 
mitted to take their breakfast on the morning of the day, be- 
fore they were discharged. They should have been allowed 
this indulgence, The idea of starving a jury into a verdict 
is against all philosophy. Hungry men are always quarrel- 
some. Brother Jonathan was feasted and flattered by the 
Embassador of John Bull into the Clayton-Bulwer Treaty ; 
while the roar of the British Lion would have passed un- 
heeded as the idle winds. 

After a jury have been out all night, the Courts should al- 
ways, after suffering them to partake of refreshments, give 
them another opportunity to agree upon a verdict. If they 
then fail, the case may generally be considered as hopeless. 


J udgment affirmed! | 
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Joun Dor, ex dem. of Oxsepian Osten, plaintiff in error, 
vs. Ricwarp Rog, cas. ejector, and Cartes Carey, 
and Bensamin GREEN, tenants in possession. 


If one be unable to write, he is incompetent to act as a Commissioner in exe- 
cuting and returning interrogatories. 


Ejectment from Lee. Decision by Judge ALLEN, March 
Term, 1857. 


Upon the trial of this case, counsel for defendants moved 
to-reject and exclude the depositions of Thomas Walker and 
Elizabeth Walker, on the ground that one of the Commis- 
sioners who executed the commission, and certified to the 
same, did not write his name, but made his mark. 

The Court granted the motion and ruled out the deposi- 
tions, and plaintiff’s counsel excepted. 


McCoy & Hawegrns, for plaintiff in error. 


Lyon, contra. 


By the Court—Lumrxin, J. delivering the opinion. 


Was the Court right in excluding the depositions of the 
Walkers, because one of the two Commissioners who execu- 
ted and certified them, did not write his name, but made his 
mark ? 

Had both of the Commissioners been unable to write, it 
is apparent that they could not have officiated in taking this 
testimony. The law requires two to act. If one of them 
be incompetent, it would seem that the Court was justified 
in rejecting the interrogatories, It is true, that there are men 
who can read writing who cannot write, and it does occasion- 
ally happen that one who can read and write, will sign by 
his mark. These are however, exceptional cases. And the 
presumption is the other way. 

Judgment affirmed. 
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Tuapevs G. Hout, et al. assignees, plaintiffs in er- 
ror, vs. Peyton C. Hort, adm’r, defendant in fi. fa., and 
Dempsey Brown, claimant, defendants in error. 


When an original mortgage of personal property has been lost or destroyed, 
the mortgage may be foreclosed on a certified copy from the record of the 


mortgage. 


Mortgage fi. fa. and claim, in Decatur Superior Court. 
Decision by Judge ALLEN, at April Term, 1857. 


Thadeus G. Holt, and Pulaski S. Holt, claiming to be the 
assignees of a mortgage on two negroes and a horse, execu- 
ted by Fowler Holt to William Wooten, to secure the pay- 
ment of a note, applied to a Justice of the Inferior Court for 
foreclosure. <A certified copy of the mortgage from the 
Clerk’s office, was produced, and the affidavit of one of the 
.pplicants, that the original mortgage and note which it was 
ziven to secure, had been destroyed by fire, and that the 
original mortgage had been regularly transferred to them. 
There was also the usual affidavit required by statute of the 
amount due, &c., made by Jos. Law, one of the firm of Law 
« Sims, attorneys for the Holt’s. 

In obedience to the fiat of the Justice of the Inferior Court, 
‘the Clerk issued an execution for the principal and interest 
of the note and cost, which the Sheriff levied upon one of 
the negroes described in the mortgage. Dempsey Brown in- 
terposed his claim to said negro, and the issue came on to 
he tried on the appeal from the Inferior Court. Plaintiffs in 
fi. fa., offered in evidence the mortgage fi. fa., and the pro- 
ceedings on foreclosure before the Justice of the Inferior 
Court. Claimant objected to their introduction. 

The Court sustained the objection, and rejected said fi. fu 
and proceedings, and dismissed the levy, upon the ground, 
that the mortgage had been foreclosed upon a copy, not regu- 
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larly established as provided by the statute for establishing 
lost papers: And counsel for plaintiffs excepted. 


Law & Sims; and Stusss & Hi11, for plaintiffs in error. 


Warren & Warren, for defendants in error. 


By the Court.——Bennine, J. delivering the opinion. 


Does the mode for the foreclosure of mortgages on personal 
property, authorized by the eighteenth section of the Judi- 
ciary Act of 1799, apply to cases in which the paper con- 
taining the evidence of the mortgage has been lost, or des- 
troyed ? 

The words of that section, giving the mode, are as follows: 
‘“ Any person or persons holding a mortgage on personal pro- 
perty, and wishing to foreclose the same, shall make appli- 
cation to one of the Judges of the Superior or Justices of the 
(inferior Courts, and make affidavit before him of the amount 
of the principal and interest due on such mortgage, which 
affidavit shall be annexed to such mortgage, and thereupon 
the Clerk of the Superior or Inferior Courts shail issue exe- 
cution as on a judgment, which execution, on being deliver- 
ed to the Sheriff, it shall be his duty to levy on the property,” 
&e. Cobb’s Dig. 571. 

“Which affidavit shall be annexed to such mortgage.” 
The word mortgage, as here used, cannot mean the very 
mortgage itself, for that is always a contract, and a contract 
is something mental, and to nothing mental is it possible 
that anything material can be “annexed”? The word must 
therefore mean the paper which contains the evidence of the 
mortgage. 

Now it may be, that the paper which contains the evidence 
oi a mortgage, will be the paper on which the words of the 
mortgage were originally written; or will be a paper con- 
taining an established copy of those words: or will be a pa- 
per containing a certified copy of those words. It may hap- 
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pen, that the paper on which the words of the mortgage were 
originally written will become lost or destroyed. If this 
does happen, then a paper that contains an established or a 
certified copy of those words will be a paper that contains 
evidence of the mortgage. . 

If, therefore, the paper on which the words of a mortgage 
were originally written be lost or destroyed, -and there is a 
paper containing an established or a certified copy of those 
words, that will be the paper to which the affidavit for fore- 
closure may be “ annexed.” 

It is not denied, that the words, “annexed” “to the mort- 
zage,”’ may mean annexed to an established copy of the mort- 
gage. Buta certified copy of the mortgage is just as much 
the mortgage as an established copy is. Both, by law, are 
but secondary evidence of the mortgage, and in seconda- 
ry evidence there are no degrees. 

We think, then, that the mode of foreclosure given by this 
eighteenth section of the Judiciary Act, applies to cases in 
which the paper whereon the words of the mortgage were 
originally written has been lost or destroyed; and, that in 
such cases, the mode is complied with when a paper contain- 
ing a certified copy of the record of the words of the lost or 
destroyed paper, is produced to the foreclosing Judge or Jus- 
tice, and the affidavit of the mortgagee is “ annexed’’ to the 
paper containing such certified copy. | 

And in aid of this conclusion comes every consideration 
of expediency. The statute is highly remedial. It furnish- 
es a remedy, cheap, speedy, and effective. It therefore ought 
to be made to include as many cases as possible. Surely 
this is true so far as strangers to the mortgage are concern- 
ed. And, in this case, Dempsey Brown, the claimant, is a 
stranger tothe mortgage. If the mortgagor is willing to stand 
this method of foreclosure, ought Brown, a stranger to the 
mortgage, to be allowed to complain of the method? 

We think, that the Court ought to have admitted in evi- 
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Speneer vs. Gill. 


dence the mortgage fi. fw., and the proceedings in foreclosure, 
and ought not to have dismissed the levy. 





Judgment reversed. 





James Spencer, plaintiff in error, vs. Witi1am C, Gixt, 
et al. defendants in error. 


When a petition for a certiorari has been filed with the Clerk, and the evidence 
makes it doubtful whether or not the writ of certiorari has been annexed, the 
certiorari should not be dismissed, especially where an order has been taken 
without objection for the Magistrates to answer over, and the case has been 
pending in Court until the six months have elapsed, within which another 
certiorari could have issued. 


Certiorari, in Lee Superior Court. Decision by Judge 
ALLEN, at March Term, 1857. 


Defendant’s counsel moved to dismiss this case, on the 
ground that no writ of certiorari had ever been signed and 
issued by the Clerk of the Court. 

‘ The motion was resisted by plaintiff’s counsel, who prov- 
ed by the Clerk that the petition for certiorari was filed in 
his office, returnable to May Term, 1853, and that another 
writ between the same parties had also been filed, that he at- 
tached to the same, such process or writing as he was direct- 
ed to do by Willis A. Hawkins, plaintiff’s attorney, but did 
not recollect to which it was attached, nor could he say that 
it was a certiorari :—Plaintiff further exhibited the answers 
of defendants, purporting to be respondent to a wiit of certi- 
orari in the case scated, and also several orders of the Court, 
made in the cause, directing said answers to be perfected &c. 

The presiding Judge granted the motion, and dismissed 
the case, and plaintiff excepted. 


McCoy & Hawkrns, for plaintiff in error. 


West, for defendant in error. 
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By the Court.——Lumpstn J. delivering the opinion. 


This was a motion to dismiss a certiorari on the ground, 
that no writ of certiorari had ever issued in the case. 

It appears that the petition for a certiorari, had been filed 
with the Clerk, and that there was another writ filed in the 
office, between the same parties. The Clerk testifies that he 
did what he was directed to do by Mr. Hawkins, the attorney 
of the plaintiff, and that he annexed the necessary process to 
one of these papers, he cannot say which; the magistrates 
to whom the certiorari was directed, answer it, and say in 
their answer, that they did it “in obedience to-the writ of 
certiorari to them directed.” Their answer not being full, 
an order was taken, requiring them to answer over. 

Ought the certiorari to have been dismissed under these 
circumstances? especially after it had been pending in the 
Court for several years, and when the six months had elaps- 
ed, so that another certiorari could’ not have been sued out? 

We think not. 

The proof rather supports the conclusion that,in point of 
fact the writ was attached to the petition ; but whether it was 
there originally or not, the order to answer over was equiva- 
lent itself to the granting of the writ, and this was taken with- 
out objection. 

We hold therefore, that the judgment be reversed, and the 


certiorarl be re-instated. 
Judgment reversed. 





ALEXANDER W. WHEELER, plaintiff in error, vs. THe State 
OF GEORGIA. 


{1.] The title of the Act which was intended to be a codification of the Penal 
Laws of this State is entitled “ An Act to amend, reform and consolidate the 
Penal Laws of the State of Georgia,” and an Act amending any section or 
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division thereof, referring to it by such section and division “of the Penal 
Laws of this State,” is not obnoxious to constitutional objection. 


(2.} An Act simply repealing a prior Act of the Legislature so far as it respects 
the punishment prescribed in said Act, for offences named therein, is not a 
repeal of the Act. 


Indictment for keeping a Faro Table, in Sumter Superior 
Court. Decision by Judge Atten, March Term, 1857. 


This case being called for trial, the defendant announced 
himself ready, and moved the Court to quash the indictment : 

Ist. Because the same was founded on the Act of 20th 
February, 1854, and which Act he alleges is unconstitutiona! 
and void, because its caption purports’to amend the “ 10th 
section, 10th division of the Penal,Laws,” instead of “ Penal 
Code.” ; 

2d, Because said Act is not now of force having been re- 
pealed by the Act of 5th March, 1856. 

The Court refused the motion to quash, and defendant ex- 
cepted. 


McCoy & Hawerns, for plaintiff in error. 


Evans, Sol. Gen. contra. 


By the Court—McDonatp, J. delivering the opinion. 


[1.] The caption of the Act-of 20th February, 1854, on 
which it is alleged the defendant was indicted, is not liable 
to the objection made against it, What is usually called the 
Penal Code, is entitled “ An Act to reform, amend and con- 
solidate the Penal Laws-of the State of Georgia.” The 10th 
division of that Act is the tenth division of the Penal Laws 
of this State. There is nothing in the Act different from 
what is expressed in the title thereof. 
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[2.] The section of the Act of 1856, which the counsel for 
the plaintiff in error refers to, as having repealed the Act of 
1854, on which, it is alleged, he was indicted, is more ob- 
noxious to the constitutional objection than the Actis against 
which it is urged. The Act of 1856, is entitled “An Act to 
organize and establish a Criminal Court in the cities of Co- 
lumbus, Macon, Atlanta and Rome, and to define its jurisdic- 
tion.” There is certainly nothing in any part of this title 
pointing to the repeal or amendment of the Penal Code, or 
any section or division thereof. How far it may repeal or 
amend the Act referred to in the caption when the Acts con- 
stituting the offences prohibited and punished by that Act, 
are committed within the cities named in the caption, it will 
be time enough to consider when the case is presented. That 
Act, (of 1856,) however, if valid, does not repeal the former 
Act; it only changes the punishment. 


Judgment affirmed. 





Joun C. DeGrarrenrem, ef a/, plaintiffs in error, vs. Raw- 
son & Warson, defendants in error. 


G. owed debtsto R.& W. With a view to prevent them from collecting 
the debts, he transferred to D. all of his property except a part insufficient to 
pay the debts. G. died, and C. administered on his estate. Held, that the rela~ 
tion between C. and D. was such that they might be sued jointly byR. & W. 


In Equity, from Baker Superior Court. Decision on de- 
murrer by Judge Aten, May Term, 1857. 


This bill was filed by William A, Rawson and James R. 
Watson, in behalf of themselves and other creditors of Bart- 
lett C. Green, deceased, against John C. DeGrafienreid and 
Joshua P. Crosby, administrator. The bill charges that 
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about the 22d April, 1854, said Green, with a view and for 
the purpose of defeating complainants in the collection of 
demands which they held against him, sold all his property, 
and took notes forthe same from the purchasers, and placed 
said notes in the hands of John C. DeGraffenreid, who execu- 
ted a receipt for the same, and on the same day DeGraffenreid 
gave to Green his promissory note for $316.00 ; said receipt 
and note amounting to about $2240.60. That this was al- 
most the entire property or pecuniary means of said Green ; 
and about the 1st July, thereafter, said Green departed this 
life intestate, and Joshua P. Crosby was appointed his ad- 
ministrator. That complainants will be unable to realize 
their claims out of any estate or property belonging to said 
Green, except the funds aforesaid in the hands of DeGrafien- 
reid; and Green is otherwise insolvent. The prayer of the 
bill is that DeGraffenreid pay to complainants their claims, 
out of the assets thus fraudulently conveyed to him. The 
bill further stated that Crosby resided in the county of 
Baker, and DeGraffenreid in the county of Dougherty. 

DeGraffenreid demurred to the bill. The Court overruled 
the demurrer and ordered defendant to plead or answer there- 
to, on or before the first day of the next Term, or that said 
bill be taken pro confesso. 

To which decision, defendant excepted. 


SLAUGHTER & Exy, for plaintiffs in error. 


Warren & Warren, contra. 


By the Court.—Bennine, J. delivering the opinion. 


Two grounds were insisted on, in support of the demurrer ; 
one, that the suit was brought in Baker, and DeGraffenreid, 
one of the defendants, resided in Dougherty ; the other that 
an adequate remedy at law existed. 

The validity of the first ground depends upon this: Wheth- 
er there was privity between DeGraffenreid and Crosby, as 
the administrator of Bartlett C. Green. 
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The bill shows that Green, in his lifetime; transferred to - 
DeGraffenreid all of his property except a small part—a part 
insufficient to pay the debts he owed to Rawson & Watson, 
the complainants in the bill—and that he did so with the view 
to prevent them from collecting their debts out of the prop- 
erty. 

Now, this transaction was afraud on Rawson & Watson; 
and a fraud to which both Green and DeGraffenreid were 
parties. It was, therefore, a transaction which laid a foun- 
dation for a suit against doth of them, at the instance of Raw- 
son and Watson. Therefore, if Green had been alive, and 
this suit had been against him and DeGraffenreid, the suit 
would have stood on a firm foundation. 


There was then such a relation, (which, I suppose, we 
may call a relation of privity,) between Green and DeGraffen- 
reid, by reason of this fraud, that they were liable to be sued 
jointly, in respect to it, by Rawson and Watson. 


Crosby is but the administrator of Green, and therefore he 
takes the place of Green, and sustains the relations which 
Green sustained. Consequently, there must be such a rela- 
tion between him and DeGraffenreid, that he and DeGraffen- 
reid are liable to this suit, if Green and DeGraffenreid would 
have been liable to it, had Green been alive. 

We think, then, that there was between DeGraffenreid 
and Crosby, as administrator ofGreen, such a privity as au- 
thorized a suit against them jointly; and therefore, we think 
that the first ground insisted on, in support of the demurrer, 
was not good. 


Did a remedy at law exist? The assets in the adminis- 
trator Crosby’s hands were not sufficient to pay the debts. 
Therefore, as far as he was concerned, there did not exist a 
remedy at law. 


It was argued by the counsel for the plaintiff in error, that 


an action for these debts lay against DeGraffenreid, as exe- 
cutor de son tort of Green. 
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This may admit ofa doubt. There existed a regular ad- 
ministrator. 1 Wm, Ez’rs. 151, and note (w.) 

But say that this is true, would the action prove an ade- 
quate remedy ? 

The bill says that what was transferred to DeGraffenreid, 
by Green, was in the form of notes. 

But notes are not subject to seizure and sale, under a judg- 
ment. 

The action, therefore, if brought, could result in no more 
than a return of nella bona. 

We do not think that an adequate remedy at law existed, 
as against either DeGraffenried or Crosby; consequently, we 
think the second ground, in support of the demurrer insisted 
on, was not good, 

So we affirm the judgment of the Court below. 

Judgment affirmed. 








Joun H. Gitmorge, plaintiff in error, vs. CHARLEs Lippe, 
defendant in error. 


{1.] After judgment has gone against the principal, it is too late for the bail up- 
on scire facias 10 object that the sum sworn towas double the amount claimed 


by the plaintiff in his declaration. 

[2.] Scire facias issued against principal and bail, upon which the Sheriff 
made the following return; “Served the defendant with a copy of the within, 
personally.” Held, that the service was good as to the bail, he having appear- 
ed and answered the case. 


Scire facias on bail bond. Decision by Judge Auxen, in 
Lee Superior Court, March Term, 1857. 


Charles Lidden commenced his action of assumpsit against 
Silas Gladden, returnable to June Term of Lee Superior 
‘ Court, 1854. The cause of action as set out in the deelara- 
tion, was two promissory notes, one for $550.00, and the 
other for $96.25, making $646.25, besides interest. Defend- 
ant was served with process, 3d of April, 1854. 
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Pending the action, and before judgment, on the 16th of 
August, 1854, plaintiff made an affidavit for bail as provided 
by statute, in which he deposed that he had commenced 
his action of assumpsit against said Gladden, returnable to 
thé June Term of Lee Superior Court, and in which action 
he claimed to be due the sum of $1246.00 by note, besides 
interest, and that he apprehended the loss of said sum or 
some part thereof if defendant was not held to bail, &c; 
whereupon the Clerk of the Court issued the order for bail, 
reciting that plaintiff had commenced his action of assumpsit 
against Gladden for the sum of $1246.00, besides interest. 

The Sheriff, in execution of said order, took a bond from 
Gladden, with John H. Gilmore security for his appearance, 
&e., in the penal sum of $2492.00. 

At December adjourned Term, 1854, plaintiff recovered 
judgment against defendant for the sum of $646.25 princi- 
pal, and $90.77 interest, and cost of suit, upon which a ca. 
sa. issued 3d of April, 1855, and a return by the Sheriff of 
non est inventus. 

Scire facias then issued against both Gladden and his 
bail, Gilmore, to shew cause why judgment should not be 
entered against them on the bail bond. The Sheriff, upon 
this, made the following return: “Served the defendant with 
acopy of the within, personally, this 18th of April, 1856.” 

At March Term, 1857, Gilmore, the bail, shewed for cause : 

1st. Because it did not appear that the scire facias had 
been served on both defendants, or which had been served. 

2d. Because the affidavit for bail claims the amount of 
$1246.00, besides interest, due on the notes, upon which suit 
was pending, whereas, the record of the cause produced by 
plaintiff, showed an action pending on notes for $646.25 
principal, besides interest; consequently, there was no such 
suit pending in said Court as that described in the affidavit. 

3d. Because there was no suit at law or judgment in favor 
of Lidden against Gladden, on or to which said affidavit and 
bail bond attached or applied. 
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4th. Because the bail bond was void—it containing a stip- 
ulation not required by law, and which was prejudicial to the 
security—viz: that if the said Silas Gladden did not render 
his body to prison in execution of the same in terms of the 
law, in such cases made and provided, and upon failure 
thereof, the said John H. Gilmore will do so for him. 

The Court held the causes insufficient, and gave judgment 
against defendant, Gilmore, forthe amount of principal, inter- 
estand cost of the plaintiff’s demand. Whereupon, defendant 


excepts. 
R. F. Lyon, for plaintiff in error. 


Vason & Davis, WAarrEN & Warren, for defendant in er- 
ror. . 


By the Court.—Lumpxin, J. delivering the opinion. 


[1.] After judgment has gone against the principal, can 


the bail, when sought to be charged by scire facias with the 
debt, object that the bail is excessive; that the sum sworn to 
is double the amount claimed in the declaration? 

Without having entire confidence in the point, we are in- 
clined to think that the objection comes too late. Excessive 
bail oppresses the debtor; he may not be able to give it. 
Hence his right to except. But what is it to the bail? He 
is under nocompulsion to become bondsman. His underta- 
king is optional. No more than the actual debt can be re- 
covered against him, whatever sum may be sworn to; and 
if, under these circumstances, the principal acquiesces, why 
should he complain at the eleventh hour? 

[2.] As to the service, we think it was sufficient. The 
Sheriff returned that he served the defendant. The bail is 
the only defendant proper upon thescire facias. The bail, in 
response to the writ, appears and defends. 


Judgment affirmed. 
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WitraM H. Feaery, plaintiff in error, vs. Parker S, Bras- 
LEY, defendant in error. 


[1.] Usually, the price of property agreed on by the parties is the best evi- 
dence of its value; and when it turns out to be totally worthless, the purchase 
money with interest is a fair measure of damages. Ifthe property be of some 
value, the difference between the price paid and what it is worth, in its dis- 
ceased condition, will constitute the measure of damages. 

[2.] Extraordinary expenses, as for medical attendance, may be superadded 
‘o the purchase money, or taken into the account. 

[3.] Abbreviations in the names of Commissioners, sufficient. 

[4.] The representations of a negro as to his symptoms, made to” the phy- 
sician during his medical examination, are competent testimony. 


Assumpsit, in Sumter Superior Court. Tried before Judge 


Auten, March Term, 1857. 


This was an action by Parker S. Beasley against William 
Hi. Feagin for the recovery of damages for the breach of war- 


ranty of the soundness of a negro man named Toney, sold 
by defendant, Feagin, to plaintiff. The following is the bill 
of sale containing the warranty, to-wit: 


Received of P. S. Beasley Seven Hundred Dollars for ne- 
ero man named Toney, about 28 years old, which I warrant 
sound in body and mind, and free from the claims of all per- 
sons whatever. This the 28th day of November, 1848. 

W. H. FEAGIN. 


Test, George Homan. 


The declaration alleged that the negro was unsound at the 
time of the sale, laboring under a disease of the heart, which 
rendered him worthless; and that plaintiff had been put toex- 
pense in employing physicians to attend him, and in board- 
ing and taking care of him, amounting to the sum of two 
hundred dollars, Plaintiff claimed as the measure of dama- 
ges, the purchase money with interest from the time of pay- 


ment, and the amount paid physicians, &c. 
3 
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A great deal of testimony was introduced on both sides as 
to the condition of the negro before and at the time of the 
sale and since, of which it is unnecessary to give even an 
abstract, as the facts, upon which any question or poilt was 
made, will sufficiently appear in the grounds for a new trial, 
and in the opinion of the Court. 

The jury found for the defendant; whereupon, counsel for 
plaintiff moved for a new trial on the following grounds: 

Ist. Because the verdict is against the law and without ev- 
idence. 

2d. Because the verdict is strongly against the weight of 
evidence. 

3d. Because the Court erred in charging the jury that, in 
the event that they should find that the negro was unsound 
at the time of the sale and wholly valueless, they could only 
find for the plaintiff the purchase money paid for said negro, 
and interest thereon, and that they could not find anything 
for Doctor’s bills or other expenses on account of the negro. 

4th. Because the Court ruled out the depositions of Roger 
McGrath aud Samuel Segrest, taken in 1854, before James 
Clough and W. D. Barron, commissioners, going to prove the 
unsoundness of the negro, upon theground that the names 
of the said commissioners were not written out in full, either 
in the commission or in their certificate to the answers, but 
were written Jas, Clough and W. D. Barron. This objection 
not having been taken until the case was on trial before the 
jury, except that defendant’s attorney, before the case was 
submitted, wrote on the cover of the interrogatories that the 
same was objected to because the names of the commission- 
ers were not set out in full. 

5th. Because the Court erred in refusing to allow plaintiff 
to read in reply the answers of Dr. W. J. Mitchell to inter- 
rogatories executed on the 14th of June, 1854, and especial- 
ly the 2d interrogatory and the answer thereto, which was as 
follows: “Did or not plaintiff refuse to have said negro ex- 
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amined by you at the time Mr. Jones, the agent of defend- 
ant, was in Tuskegee, and at what time was said agent there, 
and what was said and done by the parties on that occasion ?” 
To which he answers, “I did not understand the plaintiff to 
refuse to have the boy Toney examined. The plaintiff at 
the time, said to Jones, in my presence, that he was willing 
for witness to examine the boy in connection with Dr. John- 
son, and he further said that we could at any time examine 
the boy, at our pleasure. I believe that Mr. Jones was 
defendant’s agent, to whom plaintiff addressed the above re- 
marks about the last of February orfirst of March. Witness 
does not recollect much of the conversation had between the 
plaintiff and Jones; but recollects that plaintiff further said 
that he did not want to do any thing but what was fair and 
honorable, and that Mr. Feagin ought to take the boy Toney 
and pay him his money. Jones contended that the boy was 
not valueless, but a pretty sharp old negro yet.” No objec- 
tion having been made and no decision thereon by the Court 
until after the case was submitted to the jury, except that de- 
fendant’s counsel had endorsed on said answers, as follows : 
“We object to the reading of these answers because the wit- 
ness has not answered cross interrogatories.” 

6th. Because the Court erred in not allowing said Johnson, 
Mitchell, and others to testify as to the complaints and state- 
ments made to them by the negro at the times he was seen 
and examined by them, and in ruling out said testimony. 

7th. Because the Court erred in not ruling out the answer 
of W. B. Jones to the 8th direct interrogatory. 

It was admitted that at the time that defendant’s counsel 
moved to rule out the answers above mentioned, he also 
moved to put upon the minutes, nune protune, for February, 
1855, fa judgment excluding said answers on the said 
grounds, which motion the Court refused to entertain, though 
the fact was admitted. 

Upon hearing the rule n¢si, the Court set aside the verdict, 
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and granted the motion for a new trial, to which decision 
Feagin, by his counsel, excepted. 


McCay & Hawxrys, for plaintiff in error. 
Srusss & Hitt, for defendant in error. 
By the Court.—Lumextn, J. delivering the opinion. 


[1.] Usually, the price agreed upon by the parties is the 
best evidence of the value of property at the time. Better, 
certainly, than the opinions and guessing of others. There 
may be exceptional cases. If the negro thenin this case was 
wholly worthless, we see nothing in the testimony to take 
this case out of the rule. If the negro was worth something, 
then the difference between the price paid and the value of 
the negro in his diseased condition is the measure of dama- 
ages, Whether any thing by way of expense should be su- 
peradded, is a question not very well settled by authority. 

[2.] Perhaps an extraordinary outlay, as for medical at- 
tendance, rendered necessary by reason of the unsoundness 
of the property, might come in, especially if the services were 
needed before notice, or an offer to rescind could be made by 
the buyer. ; 

To entitle the purchaser for any additional amounts, as for 
the keep of the negro, he should offer to rescind, and thus give 
the seller an opportunity of deciding whether he will take 
back the property. Of course these remarks apply to a case 
ofa simple breach of warranty, unaccompanied with fraud. 

[$.] We concur with the Court that he was wrong in ruling 
out the depositions of the witnesses mentioned in the fourth 
ground taken for a new trial, whose names are ¢dlegible in 
in therecord, 1st: Because they were properly executed and 
returned, the abbreviations in the names of the commission- 
ers being sufficient; and 2d, Because, by the Act of 1854, 
all objections except as to the relevancy of the interrogatories 
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must be bothtaken and determined before the case is sub- 
mitted to the jury. 

The provisions of the Act were equally violated in ruling 
out the testimony of Dr. Mitchell. 

[4.] The representations ofthe negro as to his symptoms, 
made during his medical examination, are clearly admissi- 
ble, and have been repeatedly so held by this and other Courts. 
We think the Court was right in ruling out the answer of 
Wm. B. Jones to the eighth direct interrogatory. He gave 
his opinion merely, without stating the facets upon which it 
was founded. 

We express no opinion upon the evidence, as the cause is 
to be re-heard. Upon the whole, we affirm the judgment of 
the Court below in correcting its own errors and awarding a 
new trial. 

Judgment affirmed. 





Cuar.ton F, Smita and others, plaintiffs in error, vs, The 
Executors of Loverr B. Smiru, defendants in error. 


A bequest in the following words, ‘“‘also notes to the amount of sixteen hun- 
dred dollars on M. N. Killebrew, George W. Collier, security, for the purpose 
of purchasing a plantation for the use of Martha Smith, &c.,” is not a specific 
legacy, and is not adeemed by the sale and transfer of the notes, by the tes- 
tator in his life time. 


In Equity, in Sumter Superior Court. Decision by Judge 
ALLEN, at March Term, 1857. 


This was a bill filed by Seaborn Montgomery and Joseph 
A, S. Turner, executors of the last willand testament of Lov- 
ett B. Smith, deceased, asking the direction and aid of the 
Court in the execution of said last will and testament. 

The bill alleges that the testator, after the making of said 
will, but before his death, transferred and negotiated the 
notes, bequeathed, in the Sth clause of his will, in trust te 
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purchase a plantation for the use of Martha Smith and her 
children, and left nothing in lieu thereof, except that portion 
of his estate not specifically devised and bequeathed. 

The bill further alleges, that the negro girl Caty, bequeath- 
ed in the first clause of the will, to his widow, Mary Smith, 
during her life, was after the making of said will and before 
testator’s death, sold or traded by him for another negro girl 
named Sally, and they ask the direction of the Court as to 
the proper and lawful execution of this clause of the will, 
and whether said legacy be adeemed, or the girl Sally be 
substituted and administered in lieu of Caty. 

To this bill, defendants demurred. The Court overruled 
the demurrer, and counsel for defendants excepted. 


Lyon & Irwin, for plaintiffs in error. 
McCay & Hawkrns, for defendants in error. 


By the Court.—McDonatp J., delivering the opinion. 


This bill was filed by the executors of the last will and tes- 
tament of Lovett B. Smith, deceased, setting out the will, and 
asking the direction of the Court,as toitsexecution. A gen- 
eral demurrer for the want of equity, was filed thereto. The 
executors invoked the instructions of the Court as to their du- 
ty under the will, in respect to two legacies, which they found 
some embarrassment in settling according to the letter of the 
will. 

They were relieved of the difficulty in respect to one of 
them, by the adjustment of the parties after the filing of the 
bill, The other as presented in the record, arises from the 
testator’s having disposed of, in his life time, certain notes to 
the amount of sixteen hundred dollars, bequeathed to the 
widow and children of his deceased son, Jackson L. Smith, 
for the purpose of purchasing a plantation. The clause of 
the will is as follows: “It is my will and pleasure that the 
children of my son Jackson L. Smith, deceased, be further 
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provided for as follows, that after my death, Dr. Thomas C. 
Lamar have the negro Patsey,” &c., and after naming the ne- 
groes, and directing how and when they shall be divided, he 
proceeds to say, “also, notes to the amount of sixteen hun- 
dred dollars on M. N, Killibrew, George W. Collier, security, 
for the purpose of purchasing a plantation for the use of 
Martha Smith, widow of Jackson L. Smith, deceased, and 
her children above mentioned. When the eldest child ar- 
rives at age, then the plantation to be sold and the proceeds 
to be equally divided with the said children, Robert H., &c., 
&c.” In regard to this clause of the will, the executors, in 
their bill, allege that they are directed to purchase a planta- 
tion for the use of the said Martha Smith and her said chil- 
dren, from the proceeds of certain notes, then had and held 
by the said Lovett B. Smith, on the seventh day of January, 
eighteen hundred and fifty-one, amounting to the sum of 
sixteen hundred dollars, on M.'N. Killibrew,and George W. 
Collier, security ; that after the making of the said will, and 
before the death of the said Smith, he sold and transfer- 
red the said notes amounting to sixteen hundred dollars, and 
left nothing in their place and stead, unless the same be ta- 
ken out of that portion of the estate of said Lovett B. Smith 
not specifically willed off, &c., &c. The Court below over- 
ruled the demurrer, and an exception to that decision is the 
whole of this case. | 

The position occupied by the plaintiff in error is, that ac- 
cording to the facts apparent on the face of the will, the tes- 
tator bequeathed the notes of Killibrew, with George W. Col- 
lier as security, to the widow and children of his deceased 
son, and that the sale and transfer of them by the testator, 
in his lifetime, was an ademption of the legacy, and the du- 
ty of the executors was plain, and there is no necessity for 
instructions from the Court. 

We think there is an error in assuming this to bea be- 
quest of the notes and a specific legacy of the note “A 
specific legacy may be defined, “ the bequest of a particular 
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thing or money specified and distinguished from all others 
of the same kind, as of a horse, a piece of plate, money in a 
purse, stock in the public funds, a security for money which 
would immediately vest with the assent of the executor.” 1 
Roper on Leg. 149. 

Is this a bequest of the notes or a devise of land? The 
notes were to be used for the purchase of a plantation. The 
testator proceeds to direct how the plantation shall be disposed 
of. It is to besold when the eldest childarrivesatage. The 
testator did not consider the notes as the legacy. It is no- 
thing more than a direction that a plantation worth sixteen 
hundred dollars should be purchased, and these notes, which 
he then had, were to be used in payment. Money directed 
to be employed in the purchase of land is to be considered 
land. Wheldale vs. Partridge, 5 Vesey Jr.896. The case of 
Hinton vs. Pike, 1 Peere Wms. 139. decides that a legacy of 
£1500, to be laid out in land, shall be taken as land; but if 
a deficiency of assets, then not specific, but to contribute in 
proportion. A specific legacy is what vests by the assent of 
the executor. The Lord Chancellor said that “he agreed 
the £1500 legacy should be takenas land. The legatee of 
the £1500 cannot say he has the right to the £1500 in specie ; 
indeed, if the money in such a hand were devised, this would 
be a specific legacy.”’ Admiral Littleton devised to his god- 
son, James Masters, second son of Sir Harcourt Masters, 
£500, part of the money owingto him by Sir Harcourt ; the 
rest of the money owing to him by Sir Harcourt he gave to 
and amongst all the rest of the younger children of Sir Har- 
court, &c. Sir Harcourt Masters, afterthe making of the will 
and at therequest of the testator, paid him all he owed him, 
about £1000. The second son of Sir Harcourt Masters died 
in the testator’s life time, but his other younger sons were 
then living, If the second son had survived the testator, it was 
held, that he would have been entitled to the £500, because 
it was a sum certain, notwithstanding the testator had col- 
lected the debt from which it was to be paid. Rider vs. Wa- 
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ger, 2 Peere Wms. 328. - In the case of Saville vs. Blackett, 
1 Peere Williams, 779, the Lord Chancellor spoke of it as a 
settled principle, “that ifa legacy was given to J. S. to be paid 
out of such a particular debt, and there should not appear to 
be sucha debt, or the fund fail, still the legacy -ought to be 
paid ; and the failing of the modus appointed for payment 
should not defeat the legacy itself.’ “A gift to be laid out in 
land and settled, isa pecuniary legacy ; the direction to apply 
it toa specific purpose not making the gift itself specific.” 
Ward on Legacies, 29. 

The intention of the testator was to put the children of his 
deceased son, Jackson L., on a footing of equality with his oth- 
er children. He had given each of the others land. He inten- 
ted that they should have a plantation, considering this pro- 
vision for them as a devise of land, and not asa bequest of 
notes. It is no more an ademption of the legacy that he sold 
and transferred the notes in his life time, than ifhe had direc- 
ted sixteen hundred dollars in money to be laid out in land 
for them, and there had been no money in hand at his death. 

It was not a specific bequest of the notes, because, if the 
executor had assented to the legacy, the children would not 
have been entitled to the notes in specie. That was not the 
bequest. They were given for a specific purpose. 

But if the testator had stopped at the bequest of the notes, 
without declaring the purpose for which they were given, the 
legacy would not then have been specific. The words are, 
“also, notes to the amount of sixteen hundred dollars on M. 
N. Killebrew, and George W. Collier, security.’ The notes 
are no otherwise identified than by the names of the parties. 
It does not appear how many notes, nor the amount that he 
held on these parties. He does not give all the notes he held 
onthem. He does not specify the number of notes, It is a 
bequest of a sum certain, sixteen hundred dollars, to be paid 
to the legatees, in notes on the persons named, for the pur- 
pose of purchasing land. In whatever light we view it, the 
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legacy is not a specific legacy, and it is not therefore adeemed 
by the sale and transfer of the notes mentioned. The a- 
mount must be taken from the residuum and applied to the 
purchase of the land. 


Judgment affirmed. 





Joun M. Cuastary, plaintiff in error, vs. Caristian J. 
Sratey, defendant in error. 


£1.] C. as a trustee, sold land, representing the title tobe good, and undertaking 
to warrant the title. By mistake or fraud, in him, and mistake in the pur- 


chaser, the warranty given was a void one. 

JIeld, That the purchaser was entitled to relief. 

2.) The land sold, was a body consisting of three tracts lying in a row. The 
title to one of these tracts, failed; that tract lay between the other two, of 
which it was as large as one, and twice as large as the other; it was the best 
improved of all: 


Zfeld, That a rescission was relicf which the purchaser might demand. 


In Equity from Lee. Decision by Judge Attex, March 
Term, 1857. 


The facts are sufliciently stated in the opinion of the 
Court. 


Warren & Humpurties, for plaintiff in error. 
West, contra. 
By the Court—Brnnine, J. delivering the opinion. 


Christian J. Staley, filed a bill in Equity, in the Superior 
Court of Lee county, against John M, Chastain. 

This bill was to the effect, that in 185—, John M. Chas- 
tain, as the surviving trustee of James Chastain, in pursu- 
ance of an order or decree of the Superior Court of Houston 
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county, exposed to sale, at public out-cry, before the Court- 
House door in Webster, an entire body of land, containing 
5064 acres, more or less, consisting of lots, numbers 21, 22, 
and the North half of lot number 20, in the 13th district of 
Lee: The title to which entire body of land, John M. Chas- 
tain represented, on the day of sale, to be good. That this 
body of land was knocked off to Staley, at the price of $3,160 ; 
that afterwards, on the 15th of January, Staley, in compli- 
ance with the terms of the sale, made his promissory note to 
become due on the Ist of January, 1856, to Chastain, trustee 
of Chastain, or bearer, for said sum of $3,160, with H. J. Sis- 
trunk and Jno. H. Hora, as security. 

That, afterwards, on the 22d of February, next after the 
making of the note, John M. Chastain, trustee as aforesaid, in 
pursuance of the sale, and in compliance with his represen- 
tations, made to Staley a deed of conveyance to said body of 
land, by which he, “trustee as aforesaid, warranted” the land 
to Staley; the warranty being in these words: “ And the 
said John M. Chastain, trustee as aforesaid, the said bargain- 
ed premises, unto the said Christian J. Staley, his heirs, and 
assigns, will warrant, and forever defend, against himself, 
and against all other persons whatsoever.” 

That Staley relying on the statements of Chastain, that he 
had a good title to the whole of the land, and afterwards, on 
the warranty, expected that he was purchasing, and had ob- 
tained a good title to the land; that the representation was 
an inducement to him to purchase the land, without which, 
he would not have purchasedit. That, as he was informed, 
and as he believes, Chastain, trustee as aforesaid, had not at 
the time of the sale, or has had at any time since, a good ti- 
tle to one of said lots, viz: lot No. 21; that one Jasper John- 
son of the county of Gilmer, has the title to thatlot; and that 
Jasper Johnson is threatening to sue Staley for the lot. 

That this lot is the most valuable and best improved por- 
tion of the body of land, and is situated between lots, 20 and 
22; that it imparts additional value to the other portions of 
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the body of lands, so that, without it, those portions being 
separated from each other, would be comparatively of but 
little value to Staley; and that he would not have purchased 
these separate tracts, 

That Chastain has sued him and his surety, on the note. 

That he has no defence to the suit, at law. 

That he has been, and is now, willing, and proposes in his 
bill, to pay Chastain a fair rent for the land, for the time he 
has had the same in his possession, and to convey the same 
back to Chastain, by deed without warranty, upon the deliv- 
ery to him of the note aforesaid, or upon the cancelling of 
the note and the deed. 

That Chastain may answer the bill; that the note and 
deed may be deelared void, and that “said trade be fully 
cancelled ;” that the suit may be enjoined; and, to that end, 
that the writ of injunction to Chastain may issue, enjoining 
the suit; and that Staley may have such other and further 
relief as to the Judge may seem meet. 

To this effect was the bill. 

The bill was sanctioned, and the injunction it prayed for 
issued. 

Afterwards, Chastain, the defendant, filed both a demurrer 
to the bill, and an answer to the bill. 

He then moved to dissolve the injunction, on the ground, 
that the answer had sworn off the Equity of the bill. 

This motion, and the demurrer, the Court took up togeth- 
er. After the close of the argument on them, made by the 
counsel for Chastain, the counsel for Staley asked leave to 
withdraw the bill, for the purpose of amending it in two par- 
ticulars, viz: adaing Jasper Johnson, as a defendant, to the 
bill, and adding a statement to the bill, that Staley, when he 
took the deed, supposed that Chastain gave such a warranty 
as would be binding on him, if the title to the land failed, 

This leave the Court granted ; and granted, without preju- 
dice to the injunction. 

To the granting of this leave, Chastain’s counsel excepted ; 
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insisting, that even with the amendments made, the bill 
would still be without equity. 

The Court refused to decide the demurrer or the motion 
to dissolve the injunction; but “decided to retain said bill, 
and also to retain said injunction, tilfsaid amendments, and 
then consider of the questions made by said motions.” 

To this action of the Court Chastain also excepted. 

After the order for leave to withdraw the bill for the pur- 
pose of its being amended, and to withdraw it without pre- 
judice to the injunction, had been made, the counsel for 
Chastain, asked leave to proceed with the common law suit. 
Leave was refused, and to the refusal Chastain excepted. 

The exceptions were argued by Mr. Stubbs for Chastain, 
and by Mr. West, for Staley. . 

The first exception is to the order of the Court, granting 
leave to Staley to amend his bill, and in support of that ex- 
ception, it is said, that the bill did not contain any equity, 
and that it would not be helped to any by the proposed 
amendments, if made. 

Is this true? 

As the bill stands, it appears, that the deed was made “in 
pursuance of the sale, and in compliance, also, with the rep- 
resentations made” by Chastain. 

A warranty was a part of the deed. 

The deed, then, to be in pursuance of the sale, and of Chas- 
tain’s representations, had to be a deed containing a warranty. 

It was the understanding of both parties, then, that there 
was to be a warranty,—of course a vfllid warranty. 

As the bill would stand, if amended in the way proposed, 
it would also appear that Staley took the deed, believing the 
warranty to be binding on Chastain. Indeed, we should per- 
haps have to infer this, from his taking the warranty. 

Now, the warranty was void as against Chastain—void as 
against Chastain, the individual, by the Act of 1854—void 
as against Chastain, the trustee by the old law, Acts 1854, 
1856. 11. Ga R.1. 8S. Ga. R. 236. 
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So far, then, as Staley is concerned, we may say that it 
was by mistake that he accepted the warranty ; we may say, 
that he accepted it, because he mistook it for a good one. 

And so far as Chastain is concerned, we must say this, 
that he knew the warranty to be void, or he did not; if he 
knew it to be void, his giving it was a fraud ; if he did not 
know it to be void, his giving it was a mistake. 

The result is, that we must say, that this void warranty 
was given and accepted under a mistake in both parties, or 
under a fraud in one, and that one the giver, and a mistake 
in the other. 

Hither way, the accepter of the warranty, is entitled to re- 
lief Wyche & wife vs. Green, 11. Ga, BR. 161. Story Eg. 
§. 134. ‘ 

To what relief was he entitled ? 

The tracts of land lay inarow. The one to which the 
defect as to the title, applied, was the middle one. That 
too was the best improved one, and it made two-fifths of the 
whole body of the land. It must be obvious, that the loss of 
this lot would greatly impair the value of the other two lots, 
under any but most extraordinary circumstances. It is cer- 
tain, that the land left would no longer be a body, but would 
be two bodies, with another body, as big as the one, and 
twice as big as the other, standing an insurmountable obsta 
cle between the two. 

These things being so, nothing but a rescission would be 
relief. Toa rescission, therefore, is Staley entitled. Coffee 
and others vs. Newson 2. Kelly 439. 

We think, then, that the bill as it would stand when amend- 
ed, if not before, would be a bill not without Equity; and 
therefore, we think, that the objection made by Chastain, to 
the order granting leave to Staley to amend his bill, was not 
good. 

The second exception is such, that it fails of necessity 
with the failure of the first. 

The order of leave to withdraw the bill to amend it was 
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made expressly without prejudice to the injunction. There- 
fore, the Injunction remained for all purposes, although it 
might be that the bill was withdrawn for one purpose, the 
purpose of amendment. If the injunction remained, it pre- 
vented Chastain from proceeding with his common law suit: 
so thought the Court below; so think we, 

The result is, that we affirm the decision complained of. 


Judgment affirmed. 





Decpnia E. Jouns, plaintiff in error, vs. Exocn S, Jouns, 
and others, defendants in error. 


[1.] Executors are trustees, and are amenable to a Court of Chancery, for the 
faithful discharge of their trust. Chancery has a concurrent jurisdiction 
with the Ordinary in holding them to security or removing them. 


{2.] Receivers ought generally to be required to give security, but there are 
cases which might form an exception. 


[3.] Receivers may be appointed before answer, when the emergency requires 
an immediate appointment. 

[4.] When the bill prays for the appointment of a particular person as Receiver 
and the Chancellor appoints him, it will be presumed that he appointed him 
on his own judgment, and not because of the recommendation or prayer of 
the bill. 

[5.] An injunction may go immediately against executors, prohibiting them 
from interference with the estate, on the appointment of a Receiver, and be- 
fore his acceptance, if there be no danger of loss to the estate, in the mean 
time. 

6.] In certain cases a Receiver may be appointed without notice. 

{7.] If executors find property with their testators, belonging to a third per- 
son, they may surrender it without suit, but in many cases for their own se- 
curity, it would be wisest to suffer a suit. 

{8.] The Court ought to look with much scrutiny into a bill for the removal of 
executors. They ought not to be removed for slight causes, nor solely on 
the ground of poverty. 


In Equity, from Lee Superior Court. Decision by Judge 
ALLEN, at chambers, 15th January, 1857. 
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Bill for Injunction and Receiver. 


Enoch S. Johns, Sarah A. Johns, Mary A. D. Johns and 
Francis S. Johns, minor children of Enoch Johns, deceased, 
by their next friends, Thomas H. Moody and David F. Johns, 
filed this their bill against Delphia E. Johns, their mother, 
and widow of said Enoch dec’d: alleging, that said Enoch, 
their father, died in December, 1854, leaving his last will and 
testament, and a considerable estate real and personal, 
amongst which was a plantation and negroes. That said 
Thomas H. Moody, David F. Johns, and Delphia E, Johns, 
the widow, were appointed executors and executrix, and 
were all qualified. 

That testator bequeathed to his wife, the said Delphia, the 
sum of thirty-three hundred dollars during her natural life: 
That he made a specific bequest of certain slaves to his son, 
the said Enoch §., and provided for the maintenance and 
schooling of John R. Price, the son of said Delphia, by a 
former husband; and the balance of his estate, including the 
life estate to his wife, he bequeathed and directed to be 
equally divided among all his children as they became of 
age or married. 

The bill further alleges, that soon after the qualification of 
said Delphia E. as executrix, she employed counsel and 
made an effort to vacate and set aside said will; that being 
defeated in this attempt, she is now using every means to 
hinder and obstruct her co-executors in the execution of said 
will, and in the proper and profitable management of said 
estate. That these acts on her part arise from a claim which 
she makes to a portion of the property contained in said will, 
for and in behalf of the said John R. Price, the child of her 
first husband ;. that she has caused letters of administration 
to be taken out on the estate of her first husband, and the 
administrator has commenced suit against her and her co- 
executors for a portion of said property conveyed in the will 
of said Enoch Johns. 
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The bill charges specifically numerous acts of bad faith, 
on the part of said Delpha E. in the management of said 
estate; her wish and purpose to have the sole control thereof, 
to the great injury and loss of complainants; the disagree- 
ment between her and her co-executors, in regard to the man- 
agement of the plantation and negroes, and the employing of 
overseers, which has resulted greatly to the damage and det- 
riment of the complainants. ‘That said Delphia E. is insol- 
vent, or at least has no property or means beyond the provis- 
ion made for her by said will. 

The bill prays for an injunction enjoining said Delphia E. 
from interfering further with said estate, and that Jonathan 
Davis be appointed a Receiver, to whom the said executors 
and executrix shall turn over and deliver the entire estate in 
their hands, &c. 








Application for the injunction and the appointment of a 
Receiver was made to the Chancellor at chambers, who made 
the following order: 


4t chambers, January 15th, 1857. 
Read and sanctioned. 


Upon complainants’, by their next friends, giving bond in 
the sum of two thousand dollars, let the State’s writ of 
Injunction and Subpeena issue, each in the penal sum of five 
thousand dollars. 

It is further ordered, That Jonathan Davis be, and he is 
hereby appointed Receiver in the terms of the prayer of the 
bill, and other and usual proceedings in Equity be had. 

ALEX. A. ALLEN, 
JS. C.S. W.C. 


To which order and decision, counsel for defendant ex- 
cepts, and assign the same as error on the following grounds : 
Ist. Because the case made by the bill, is one in which 
Equity has no jurisdiction, either to appoint a Receiver or 
to grant an injunction. 
4 
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2d. Because under the Constitution and Laws of Georgia, 
the Ordinary is the legally constituted supervisor of execu- 
tors, administrators and guardians, and that Court has ex- 
clusive jurisdiction to remove executors, and provide for th: 
faithful execution of their trusts. 

3d. Because, said order appointing Jonathan Davis Re- 
ceiver and enjoining defendant, amounts to her removal from 
her trust as executrix in derogation of the jurisdiction of the 
Ordinary. 

4th. Because by said injunction and appointment of a 
Receiver, the control and management of the estate are ta- 
ken from the executors and vested in another, without requir- 
ing from him bond for the faithful discharge of his trust, 
contrary to the provisions and policy of the law, touching 
testate and intestate estates, 

5th. Because, said appointment of Receiver was made be- 
fore answer. 

6th. Because said appointment was made solely upon the 
nomination of complainants’ solicitor. 

7th. Because the executors by the injunction were restrain- 
ed from interfering with the estate, before acceptance of the 
trust by the Receiver. 

Sth. Because said appointment of Receiver was made 
without notice to defendant or her Solicitor. 

9th. Because said appointment was made before and with- 
out an order nisi. on defendant or her solicitor, to show 
cause against said appointment. 


StaueuTer & Exy, for plaintiff in error. 


F. H. West, for defendants in error. 
By the Court—McDonaxp, J. delivering the opinion. 


This bill was filed by the infant children of the testator, 
by their next friends, Thomas H. Moody and David F. Johns, 
against the executors of the will of Enoch Johns, of whom 
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Delphia E. Johns is one, Thomas H. Moody and David F. 
Johns are the other executors. 

The bill prays en Injunction against the executors, enjoin- 
ing them “from exercising any other or further control, or 
power over the property or effects of the estate.” It also 
prays the appointment of a Receiver. A Receiver was ap- 
pointed and an injunction was granted. Exceptions are ta- 
ken to the order of the Judge, making the appointment of 
Receiver and granting the injunction. 

[1.] In regard to the question of jurisdiction raised by the 
exceptions, it may be remarked that executors are trustees, 
and as such, are amenable to a Court of Chancery for the 
faithful execution of their trusts. That Court here exercises 
in such cases a concurrent jurisdiction with the Ordinary, as 
it does in England with the Spiritual Court. Middleton vs. 
Dodwell, 13 Ves. Jr. 268, The Ordinary has power to com- 
pel an executor to give bond with approved security for the 
faithful execution of his trust, when it is made to appear to 
him, that the executor is in insolvent circumstances, and 
that the estate is likely to be wasted by his improper con- 
duct. Cobb 314. The Judge of the Superior Court has the 
like power, on application of any devisee, legatee or creditor, 
who shall establish a charge of neglect or malpractice against 
such executor. Cobb 307. The executor may be supersed- 
ed or dismissed if he fails to give such security. J. 307, 
317. The same matters are within the ordinary jurisdiction 
of a Court of Chancery. If the Court had jurisdiction and 
its power was rightfully exercised, whatever its effect may 
have been upon the party complaining, it was no encroach- 
ment upon the jurisdiction of the Ordinary. 

[2.] It would perhaps be best to require of a Receiver 
bond with good security in all cases. Where the parties in 
interest, however, apply for his appointment, and are in all 
respects capable of judging of the competency and responsi- 
bility of the person appointed, they may unquestionably 
waive it, but in the case of infants, the chancellor ought to 
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look closely into the matter, and see that their interests are 
secure, and if the Receiver is not entirely responsible, securi- 
ty ought to be required. There should be no risk of loss, 

[3.] Where the emergency is such as to render it essential 
to justice that a Receiver should be immediately appointed, 
the appointment may be made before answer. To delay it, 
might enable the defendant to defeat the object of the appli- 
cation. 

[4.] It does not follow, that because the bill prayed for the 
appointment of a particular person as Receiver, he was ap- 
pointed on that solerecommendation. The Chancellor must 
be presumed to have acted on his own judgment. 

[5.] The prayer of the complainants is that the defendants 
be enjoined from exercising any power or control over the 
property or effects belonging to the estate, by reason of their 
having been appointed executors and executrix. Whether 
the Receiver accepted his trust or not, the property was in 
the proper custody under the will atthe time. The will was 
loosely and carelessly, and, I presume, hastily written, when 
the testator was in extremis, from the fact, that it was proven 
in the Court of Ordinary four days after it was executed. It 
is manifest however, that his widow and his children were 
to remain on the plantation, and have possession of all the 
property until the executors deemed it their duty to sell it for 
the purpose of making distribution, or should desire to dis- 
tribute it without sale. There was no danger to the estate, 
therefore, from the immediate operation of the injunction. 

[6.] The general rule is that a Receiver will not be ap- 
pointed without notice. But it is not without exception, and 
when irreparable injury might be sustained by the delay, the 
appointment may be made without. Simith Ch. Pr. 630 note. 
We think there was no such danger in this case, and notice 
ought to have been given. 

Does the bill itself make a case in which a Receiver ought 
to have been appointed ? 

One ground of complaint is, that she moved to set aside 
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the will, on the ground, as she insisted, that a part of the 
property willed, belonged to her child, —— Price, by a for- 
mer marriage. 

[7.] She abandoned that effort, because a motion was made 
to discharge her from the executorship on account of it; 
but she still pursues her object, and has caused administra- 
tion to be taken out on the estate of her first husband. The 
administrator has sued for some of the negroes, and she fur- 
nishes information to sustain the suit. As inconsistent as this 
conduct is, apparently, with her duty to her trust, as execu- 
trix of the will of her last husband, it may be susceptible of 
a satisfactory explanation, and shows how proper it was for 
her to have had notice of the application for a Receiver. 

Suppose it be true, that, within her knowledge, a part of 
the negroes of whom her last husband died in possession, 
does belong to the estate of her first husband, and by a mis- 
construction of her duty, she took a step which she subse- 
quently abandoned, it cannot be set to her charge as a breach 
of trust. She did abandon it, and does not now entertain a 
position, in that respect, of hostility to the estate of Johns. 
But it is said she promotes a measure for the recovery from 
the estate of which she is executrix, of a part of the negroes. 
If the negroes sued for belong to the party suing, and not to 
the estate, it would be best for the estate which she repre- 
sents, but not for the executors themselves, to give them up 
without a suit, for the expenses of the suit would be saved 
to the estate. The necessity of a suit in such cases, is the 
protection of the executors, who might not have it in their 
power to establish a title in the demandant, when called to 
account by the legatees. It would be better for the estate of 
Johns, if it has not the title to the property, to have that mat- 
ter settled at once, than to have it postponed and be forced 
to account, at last, for heavy damages for the illegal deten- 
tion of the property. 

The bill does not set forth the names of the negroes claim- 
ed by the administrator of Price’s estate, but alleges that the 
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suit is for the recovery of a portion of the negroes conveyed 
by the said will to the complainants. The only negroes con- 
veyed by name in the will, are those bequeathed to his son, 

In the eighth item of his will, the testator wills and be- 
queaths all the residue of his property both real and person- 
al tothe complainants. Under this clause of the will, they 
claim to have the title to the property sued for by Price’s ad- 
ministrator. Now it is clear that if the property belonged 
to Price’s estate, although it may have been in the testator’s 
possession at the time of his death, it is not conveyed by 
the will, for the testator wills and bequeaths all the residue 
of his estate. Suppose the testator knew that the property 
did belong to others, and not himself, it is not to be presum- 
ed that he intended to pass it by his will. But if a testator 
disposes of property by will to which he has no title, the 
executors are not bound to stand a suit for it, except for their 
own protection and to facilitate the proof of a better title 
when called to account at a remote period. The bill no 
where charges that the claim set up by Price’s administrator 
is false or unjust, nor does it allege that the executrix has 
lent herself to the establishment of a fraudulent claim of a 
part of the testator’s proverty, or combined with others to 
give effect to such claim. Were she to do that, she would 
be unquestionably guilty of a gross breach of trust, and ought 
to be instantly removed. 

[8.] The bill says nothing of the objections made by the 
executrix to the overseer employed by one of the executors, 
so that the Court cannot judge of them. Butit discloses the 
fact, that, however just they may have been, she yielded, and 
il conjunction with the executor Moody, employed “a good” 
overseer before the entire crop was planted. The crop of 
that year was a very small one, and the executrix may have 
supposed that the overseer having been employed at so early 
a period, the reason assigned for its failure was not a very 
substantial one. The contest about overseers was renewed 
at the end of the year, and from the facts stated in the bill, it 
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is not very certain which of the executors, all of whom must 
have had the confidence of the testator, is to blame. It ap- 
pears that the testator committed the management of his es- 
tate to the three executors; and not to one or two of them to 
the exclusion of the rest. They ought to harmonize and 
unite in counselling on all matters relating to the interest of 
the estate. He did not confide to one more than another. 
[t is disclosed in the bill, that one of the executors employ- 
ed another to take charge and manage the estate as overseer, 
and that, without consultation with the executrix. The ex- 
ecutor employed had as much right to assume the manage- 
ment of the estate, as to lay aside the character of executor, 
and contract with his co-executor for it, who, singly had no 
more authority than himself. The executrix had a right to 
object. Her promise to Moody to give up the management 
to him amounted to nothing. To make such promise after 
qualifying as executrix, was wrong. 

The running away of the negroes, against the will of the 
executrix, cannot, certainly, be charged against her as a breach 
of trust. She is making every effort by the employment of 
men, suitably equipped, to capture them. Her co-executors 
are quiet and unconcerned, it is to be inferred, in regard to 
the matter and are indifferent to their recovery. 

Her insolvency is no ground, of itself, for removing her 
from the executorship. Her condition does not appear to 
have been changed, since her appointment as executrix. The 
testator reposed confidence in her as she is, and she will not 
be removed merely on account of her poverty, nor even for 
slight causes, 

We think the Court erred in making the appointment of 
Receiver upon the facts alleged in the bill, and as the Injunc- 
tion was granted, no doubt, to enable the Receiver appointed 
(0 carry out, without disturbance, the object of his appoint- 
ment, it must fall with it. 

If there are no more specific charges of mismanagement 
made by amendments to the bill and supported by affidavits, 
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the cause must go before the jury, after answer, and at the 
hearing upon the proofs, the Court may decree according to 
the right and justice of the case. If the executrix has been 
guilty of waste, negligence, mismanagement, or has, without 
justification, produced the difficulties suggested in the bill, 
ali the circumstances will be examined into, and such a de- 
cree will be rendered as shall protect the estate from loss, 
The testator did not entrust the management of his estate to 
the separate judgment of his executors. If from disagree- 
ment amongst them, the estate is exposed to injury, such 
proceeding ought to be against them, either by the Ordinary, 
orin chancery, as will secure the interest of his infant lega- 
tees, and as this cause is now pending, a full enquiry can be 
made, 








Judgment reversed. 


CoLumsus A, Boynton, plaintiff in error, vs, Hven M. Hovs- 
Ton, Gefendant in error. 


The Courts of this State have the power to impose fines on defaulting Sheriffs, 
who fail or refuse to execute process put into their hands, or to make due 
and legal returns thereof. 


Rule against Sheriff, from Dougherty. Decision by Judge 
ALLEN, June Term 1857. 


This was a rule against Columbus A, Boynton, Sheriff of 
Dougherty county, to show cause why he should not pay 
over to Warren & Warren, plaintiff’s attorney, the amount 
due upon an execution in his hands in favor of Hugh M. 
Houston against John McCollum and John P. Griffin. 

The Sheriff showed for cause, that it had been generally 
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supposed that the present term of the Court would continue 
four weeks, and that he had relied upon some drafts and ac- 
ceptances which he had sent off to be collected, and which 
he had every reason to believe would be cashed, to pay the 
amount due on this fi. fa., and others in his hands, but owing 
to the unexpected shortness of the term, (his Honor having 
announced his intention to adjourn after a session of two 
weeks, instead of four,) he had not had sufficient time to get 
turns from his drafts and acceptances, and hence the cause 
of his default, but he would have abundant means in a few 
days, and was willing that the rule should be made absolute 
against him. After hearing the Sheriff’s answer, and against 
the expressed wish and desire of plaintiff’s attorney, -the 
Judge, in addition to making the rule absolute, imposed a 
fine on the Sheriff of $38 51, being 5 per cent. on the amount 
of the fi. fa. ; to which counsel for the Sheriff excepted. 


Lyon & Irwin, for plaintiff in error. 
Evans, Sol. Gen., conéra. 
By the Court—Lvmpxiy, J. delivering the opinion. 


Has the Court, in addition to its power of compelling the 
Sheriff by rule, to pay over money on af. fa. which he has 
collected or failed to collect, the right under the law to im- | 
pose a fine on that officer for his disobedience to the process 
of the Court? 

That this power belonged to the Courts at common law, 
there can be no doubt. 

“Sherifis’” says Mr. Tidd, “may also, to some purposes 
be considered as officers of the Courts; and it is their duty 
to have deputies to receive and return process; which depu- 
ties are required to give their personal attendance in West- 
miuster Hall in Term time; and for the prevention and rem- 
edy of delays and abuses in Sheriffs, under-Sheriffs, Bailiffs 
of liberties and their deputies, and other Bailiffs or Sheriffs, &c. 
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in the execution of process and writs; it isa rule, that if any 
such officer shall willfully delay the execution,or return of any 
process or execution, or shall take or require any undue fees 
for the same, or shall give notice to the defendant thereby to 
frustrate the execution of any process, or having levied mo- 
ney Shall detain it in his hands after the return of the writ, 
besides the ordinary course of amercements, the contempt or 
inisdemeanor appearing, an attachment, information, com- 
mitment or fine shall be as the case requireth,’ &c. Tidd 

* 59. * 

The same power is given by the 52d section of the Judi- 
ciary Act of 1799; “whenever the Sheriff of any county 
within this State shall fail to make proper returns of all writs, 
executions, and other process, put into his hands, or shall 
fail or neglect to pay up all moneys received on such execu- 
tions, on his being required by the Court so to do, he shall 
be liable to an action as for contempt, and may be fined, im- 
prisoned or removed from office in the manner prescribed by 
the Constitution.” Cobb 577. 

And so far from this power being taken away, it is express- 
ly re-affirmed by the Penal Code. “The power of the sev- 
eral Courts of Law and Equity in this State, to issue attach- 
mentsand inflict summary punishment, for contempt of Court, 
shall not extend to any cases except the misbehavior of any 
person or persons in the presence of the said Courts, or so 
near thereto as to obstruct the admininistration of justice; 
the misbehavior of any of the officers of said Courts in their 
official transactions ; and their disobedience, or resistance by 
any officer of said Courts, party, juror, witness, or any other 
person or persons, to any lawful writ, process, order, rule, de- 
cree or command of the said Courts.’ Codd, $43. 

Can there be a doubt as to the power of the Courts to im- 
pose a fine? It goes to the public and not to the party. 
Hence it is, perhaps, that the exercise of this authority is so 
seldom invoked. 

Judgment affirmed. 
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Joun B. McMauay, plaintiff in error, vs. Witt1Am J. Tyson, 
defendant in error. 


{1.] In a distress for rent, under the Act of 1811, a plea of set-off is not admis- 
sible. 

{2.] When a writing is such, that something more than what is expressed by 
t, is to be implied from it, parol evidence of any thing not inconsistent with 


that unexpressed something, is admissible. 


Distress warrant and illegality, in Lee Superior. Court. 
Before Judge AttEN, April, 1857. 


This was a distress warrant issued by a Justice of the 
Peace, at the instance and upon the oath of William J. Ty- 
son, the landlord, against John B, McMahan, the tenant, for 
the recovery of the sum of $150 41, besides interest, claim- 
ed to be due for rent. 

The warrant was levied by a constable upon a lot of corn 
and fodder, which defendant replevied, and filed his affida- 
vit of illegality, on the grounds: 

ist. Because the entire sum distrained for is not due or ow- 
ing for rent, but a part of the consideration of said debt was, 
ihat plaintiff was to do certain repairs upon the premises, which 
he failed to have done, by reason of which, defendant was 
injured, 

2d. Because at the time the warrant issued, defendant was 
not the tenant of plaintiff. 

3d. Because the Justice of the Peace who issued the war- 
rant did not reside in the same militia district with defendant, 
and consequently had no jurisdiction in the premises. 

Upon the trial, the defendant moved to dismiss the war- 
rant, upon the foregoing grounds, which motion the Court 
overruled ; and defendant excepted. 

The parties went to the jury, and defendant proposed to 
prove, by way of set-off, that at the time the warrant issued, 
the plaintiff was indebted to him an amount greater than 
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hat claimed to be due for rent; and also to prove that the 
note for which the distress issued, was not for rent only, but 
partly in consideration of certain improvements which plain- 
tiff was to make upon the premises, and which he had fail- 
ed to do. 

The presiding Judge rejected this testimony, holding that 
parol evidence of the terms of the lease or any evidence as 
to failure of consideration or set-off, was inadmissible; and 
counsel for defendant excepted. 


F, H. West; and Pearman & Kimsroven, by Lyoy, for 
plaintiff in error. 


Harrer, by Vason, for defendant in error. 


By the Court.—Bennine, J, delivering the opinion. 


The first question is, was the Court right in overruling the 
motion, to dismiss the distress warrant ? 

That motion was, it seems from the argument, put upon 
the ground, that the Justice of the Peace issuing the warrant, 
was not a Justice of the district in which the tenant resided. 
But, first, there is nothing in the record to show, whether 
this ground was true or not; and, secondly, if the ground 
was true, we should be very much inelined to hold, that it 
would not be a sufficient ground. The part of the Act of 
1811, relied on in support of the ground, applies exclusively, 
as we are strongly inclined to think, to cases in which, the 
“rent due, does not exceed thirty dollars.” Cobb’s Dig. 900. 

[1.] The only defence against a distress warrant, which 
the statute gives to the tenant is, a plea on oath, that “the 
sum, or some part thereof, distrained for, is not due.” Thid. 
A plea of a set-off, is not this plea. <A plea of a set-off ad- 
mits that the sum which it is pleaded against 7s due. 

A copy of the note is not given in this case; but we are, 
perhaps, at liberty to infer, that it was a note given in con- 
sideration of “rent.” 
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[2.] In the case of such a note, it is necessarily to be im- 
plied, that the note is given for the rent of something. To 
show what that something is cannot, therefore, be to vary 
the note, but only to supply that which is included in what 
is understood from the note. 

If such was this note, then, we think that the parol evi- 
dence was admissible; for that evidence, if admitted, would 
have only gone to show what thing it was that was rented, and 
te show that the tenant did not get all of that thing, that is to 
show a partial failure of consideration of the note. The evi- 
dence, if admitted, would have gone to show, that what the 
tenant rented was the land, not as it was, but as it would be 
when certain improvements should have been put upon it 
by the landlord; and then to show that the landlord failed 
to put those improvements on the land. 

Now, there is nothing in the face of the note to show, that 
the thing meant to be rented was not such a thing as this, 
for there is nothing in the face of the note to show what that 
thing was. This evidence, then, would not, if admitted, 
have contradicted the note. 

True, it would have shown a partial failure of the consid- 
eration of the note; but it is lawful, to show a partial or a. 
total failure of the consideration ef a note; and todo so by 
parol evidence, or by any evidence. 

And if the evidence had shown a partial failure of the 
consideration of the note, the evidence would have shown 
that “some part” of the sum “distrained for was not due.” 

We think, then, that the evidence was admissible, and 
consequently, that there ought to be a new trial. 

It is hardly necessary to say that there is nothing in the 
second ground taken in the affidavit of illegality. 


Judgment reversed. 
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Joun Jackson, plaintiff in error, vs. Netson Tirt, defend- 


ant in error. 


It is no error in the Circuit Court to require the judgment of this Court to 
executed according to its true intent and meaning, provided the same has 
been correctly interpreted. 


Rule to distribute money. In Dougherty. Decision by 
Judge Powers, December Term, 1856. 


[For the facts of this case, see 15 Ga. Rep. p. 557.] 


Upon the former hearing of this case by the Suprem: 
Court, the judgment of the Court below was reversed, and i: 
was ordered that the whole amount due upon Jackson’s 
mortgage, up to the tine when the western half of the lot was 
sold, should be ascertained, and one-half thereof be consid- 
ered as extinguished, on account of the appropriation by 
Jackson of the eastern half of said lot, and after crediting the 
other moiety of the debt with $600.00, the price paid for thie 
western half, and also any rents which may have been re- 
ceived on said lot, that the fi. fa. be considered as open an: 
unsatisfied for the balance due thereon. 

At December Term, 1856, of Dougherty Superior Court, 
in pursuance of the judgment awarded by the Supreme 
Court, the following estimate was madeupon Jackson’s mort- 
gage, to-wit: 


Moiety of mortgage debt. - $ 700.00 
Interest to 4th February, 1845 - 93.33 


$793.33 
Cr. by sale of half lot. 600.0: 


$193.33 
eb, 1845, to Dec. 1853. - 135.27 


x 


Interest from 4th } 


$328.60 
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And the following order passed in the case of Shorrell ws. 
David Ham, and Nelson Tift, endorser, fi. fa. paid and con- 
trolled by Tift, &e.: 


It appearing to the Court that upon an estimate made, 
according to the judgment of the Supreme Court, that there 
is due on the fi. fa. of John Jackson vs. David Ham and 
Daniel Ham, the sum of three hundred and twenty-eight dol- 
lars and sixty cents. ($328.60.) Itis therefore ordered that 
the said sum be allowed to said John Jackson out ofthe sum 
of $679.50, raised from the sale of the negro woman Claris- 
sa, as the property of defendants, under the fi. fa.,to 6th Dec. 
1853, leaving a balance of $350.90, with interest from July, 
1854, for distribution among the other creditors of David 
Ham: and the above fi. fa. being the oldest, on which is due 
more than sufficient to consume the whole balance, order- 
ed that the said balance of $350.91, be paid over to Nelson 


Tift on said fi. fa., and the said John Jackson pay over this 
sum, with interest from 3d July, 1854, to Nelson Tift, the 
assignee and holder of the above fi. fa.; and upon doing so, the 
note given by him to George W. Collier, sheriff, for the pur- 
chase of the negro Clarissa be given up and cancelled. | 

To which order Jackson by his counsel excepted. 


Vason & Davis, and SLaveurer, for plaintiff in error. 


R. F. Lyon, for defendant in error. 
By the Court.—Lumrxtin, J. delivering the opinion. 


When this case was before this Court at its July Term, 
1854, it was directed that a calculation be made on the 
whole mortgage debt due John Jackson, up to the time when 
the western half of lot No. 24 in the town of Albany was 
sold; that one-half thereof be considered extinguished—that 
being the valuation which the law puts upon the eastern 
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half retained by the mortgagee and appropriated to his own 
use, in the absence of all proof as to its actual value. That 
the balance of the mortgage debt be credited with $600, for 
which the western half of the lot was sold, together with 
such rents, ifany may have been received thereon, and that 
the execution stand open for the residue. See 15 Ga. Rep. 
560. 

The judgment of this Court was made the judgment of 
the Court below, and the money distribrited accordingly ; and 
to correct this alleged error of the Court the present writ is 
prosecuted, 

We sce nothing wrong in the interpretation of the decis- 
ion of this Court by the Superior Court. Neither do we see 
any mistake to rectify, either of the view which this Court 
took either of the facts or the law of the case when it was 
up before. 

We offered, by consent of parties, to direct the judgment 
of the Court below to be set aside, and the whole case open- 
ed for re-examination. But this offer is declined, notwith- 
standing counsel on both sides agree in thinking there was 
error in the former decision. 

When both sides of a case are satisfied or dissatisfied, it 
is a pretty fair presumption that justice has been done. And 
with this remark we dismiss the case. 


Judgment affirmed. 
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Ricuarp W. Turner, plaintiff in error, vs. THompson, 
Kenprick, & Co., defendants in error. 


{1.] A suit at law will not lie on a draft at the instance of the acceptors against 
the drawers, still it may be set out by way of inducement to the action. 


[2.] Sunday is not to be counted as one of the five days allowed the Sheriff for 
serving writs. 


Complaint in Webster. Decision by Judge Kinpoo, April, 
1857. 


This was an action by Thompson, Kendrick & Co, against 
Sampson Bell, executor of G. B. Swinney, deceased, and 
Richard W. Turner, survivor and joint promissor.* 

The declaration alleges that defendants were indebted to 
plaintiffs one thousand dollars, and interest and fees of pro- 
test, upon a draft drawn by Swinney and Turner upon plain- 
tiffs, and accepted and paid by them as accommodation ac- 
ceptors. 

At the appearance Term, defendant moved to dismiss the 
action upon the following grounds: 

1st. Because an acceptor of a draft who has paid the same, 
cannot maintain a suit against the drawer, the same appear- 
ing by the declaration to be paid. 

2d. Because the acceptors are principals and not accom- 
modation acceptors, and cannot, after paying the draft, bring 
suit thereon. 

3d. That the declaration was not served in the time pre- 
scribed by law, and therefore, there was no legal service. 

The Court refused the motion, and defendants except. 


McCoy & Hawkrns, for plaintiffs in error. 


Tucker & Beat, for defendants in error. 
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By the Court.—Lumprxiy, J. delivering the opinion. 


[1.] This complaint was brought under Jones’ forms; 
the plaintiffs alleging that they paid the draft of the defend- 
ants, supra protest, as accommodation acceptors, and they 
annex acopy of the instrument. It is true, the draft of it 
self is not and cannot be, under the law, the foundation of 
an action between these parties. Still, whether the plaintiffs 
sue at common law, or under the Act of 1847, the draft would 
have to be set out as inducement to the action. That 
having been done, and suflicient accounts made to charge 
the defendants with the repayment of the money, why should 
the writ not be maintained? We must steadily resist the 
attemptsto whittle away this Act till nothing of it be left, as 
was the case with the judiciary Act of 1799, 

[2.] Whether the service was sufiicient, depends entirely 
upon whether or not, when the Sheriff has five days to serv: 
writs, and the last be Sunday, it is to be counted. 

Not only the Constitution of the United States recognizes 
the Christian Sabbath, by exempting the President from the 
consideration of billsjon that day, but by many of our own 
statute laws the day is protected from secular desecration. 
And again, by authorizing certain civil proceedings to be 
had on that day, when necessity requires it, the inference is 
legitimate that, as to other cases, it is dies non. 

Under these circumstances, it would ill become this tribu- 
nal to require of the Sheriff and his deputies to be hovering 
around meeting houses, and violating the rest and sanctity 
of the domestic hearth, toserve process. Let our over-work- 
ed people and ‘public officers be exempt on one day of the 
seven, from the toils and harassments of worldly business. 


Judgment affirmed. 
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Sata Roby et al. vs. Boswell. 





2icHARD R. Rosy, e¢ al. plaintiffs in error, vs. Luctus J. 
BosweEtt, (by next friend,) defendant in error. 


[1.] The Act of 1845, “to change and point out the mode of inheritance, in 
certain cases therein mentioned,” divests no right of a feme-sole, who before the 
passing of the Act, was entitled to property by inheritance. The’ property 
vests in her. 

{2.] The Constitution of the United States, so far as it inhibits a State from 
passing a law impairing the obligation of contracts, applies to contracts exis- 
iing at the time of the enactment ofthe statute. 

[3.] The marital rights of a husband who, after the passing ofthe Act of 
i845, intermarries with a lady having a child by a former marriage, and who is 
entitled to property by inheritance from a father who died anterior to the pas- 
sage of that Act, are regulated by that Act, and attach to the part only to 
which the wife would be entitled under its provisions. 


In Equity, from Lee Superior Court. Tried before Judge 
Axxen, at March Teim, 1857. 


This bill was filed by James J. Keaton, (as the next friend 
of Lucius J. Boswell,) against Richard R. Roby and John B. 
Vanover, and charges that in 1845, Thomas Howard of the 
county of Baker departed this life intestate, leaving a large 
estate both real and personal. That he lefta number of chil- 
dren, among whom was his daughter Mrs, Malinda Boswell, 
wife of William Boswell and mother of Lucius J., who was 
born in the life time of his grand-father the said Thomas. 
After the death of said Thomas, and after the said William 
Boswell had received a portion of his distributive share of 
the estate, in right of his wife, he died, leaving his wife, the 
said Malinda, and the said Lucius J., as his only heirs and 
distributees. After the death of her husband the said Ma- 
linda intermarried with Roby, the defendant; and the ad- 
ministrator of Thomas Howard’s estate dying, administra- 
tion de bonis non was granted to John B, Vanover, who pro- 
ceeded to the final administration and distribution of said 
estate, and who, from the proceeds of lands sold ‘and notes 
collected, paid over to Roby about the sum of three thousand 
dollars, as the residue of the share of his wife in her father’s 
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estate. That Roby claims the whole of said sum as his own 
in right of his wife, and denies that said Lucius J. Boswell 
is entitled to any part thereof. That Roby is guardian of 
said Lucius. The bill prays that one-half ofsaid amount be 
decreed to belong to said minor, and that Roby be compel- 
led to account for the sameas a part of the estate of his ward, 

Roby answered the bill, and admitted the death of Thomas 
Howard as stated inthe bill. But denied that Malinda mar- 
ried Boswell in the life time of her father; but that said 
marriage and the birth of the said Lucius did not take place 
until after Thomas Howard’s death. He further answers, 
that Boswell, her first husband, received his share of the ne- 
groes and of the estate before his death, which happened in 
the latter part of the year 1846, and this is the only portion 
of said estate he reduced to possession in his life time. On 
the 1st August, 1847, he intermarried with said Malinda, 
and he insists, that by virtue of said marriage, he became 
entitled, in right of his wife, to receive from the administra- 
tor all the residue of his wife’s share in her father’s estate, 
not received and reduced to possession by her first husband. 
And he admits that he received from the proceeds of real es- 
tate sold, the sum of $1252,43, onthe 20th January, 1849, 
And from the notes, &c., collected, he received in the years 
1848 and 1849, the sum of $986.92, which amounts he in- 
sists belong exclusively to himself, and that said Lucius 
J. Boswell is entitled to no part of the same. 

The case was submitted upon the bill and answer. 

Counsel for defendant requested the Court to charge the 
jury that complainant was not entitled to recover, for the 
reason that it appears by the answer which is admitted to 
be true, that Thomas Howard, the grand-father of complain- 
ant, departed this life before the marriage of his mother Ma- 
linda with William Boswell, and before the birth of said 
complainant, and before the passage of the Act of the Gene- 
ral Assembly of 1845. 
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The Court refused to charge as requested, but charged the 
jury that under the facts of this case, as appears from de- 
fendant’s answer, the complainant is entitled to recover. 
To which charge and refusal to charge defendant’s counsel 
excepted. 

The jury found for complainant one-half the sums re- 
ceived by Roby, with interest thereon from the time received. 

Whereupon, counsel for defendant tender their bill of 
exceptions, and assign as error the charge and refusal to 
charge above excepted to. 


Vason & Davis, for plaintiffs in error. 


R. H. Crarkx, for defendant in error. 
By the Court.—McDonaxp, J. delivering the opinion. 


This cause went to trial on the bill and answer. The an- 
swer was the only evidence in support of complainant’s 
cause, and the charge of the Court, which is made the 
ground of exception, must be construed as it was given, in 
reference to the admissions of the answer. According to the 
answer, then, Thomas Howard, the father of Mrs. Roby, died 
in January, 1845, She first intermarried with William Bos- 
well, This marriage took place after the death of her father, 
in the latter part of the same year. William Boswell depart- 
ed this life in the latter part of the year 1846, leaving his 
widow, the present Mrs. Roby, and one child, the complain- 
ant, surviving him. William Boswell received from the ad- 
ministrator of the estate of the deceased father of his wife, 
her distributive share of the slaves to which she was entitled 
as one of his heirs atlaw. He reduced no other part of her 
share of the estate to his possession. 

The administrator died afterwards, and administration de 
bonis non was granted to Vanover. 

In August, 1847, defendant, Roby, intermarried with the 
widow of Boswell, by which marriage, he insists that he 














54 SUPREME COURT OF GEORGIA. 





toby et al. vs. Boswell. 





became entitled tothat part of the estate of her deceased fa- 
ther which survived to his wife on the death of her first hus- 


band. 
Under this construction of his marital rights, the admin- 


istrator paid to him the portion of the proceeds of the real 
estate of his wife’s deceased father to which she was enti- 
tled. From the sale of other portions of said intestate’s es- 
tate, he received, on the same account, $986.92. The de- 
fendant’s counsel asked the Court to charge the Jury, that 
complainant was not entitled to a decree in this case, be- 
cause it appears by the answer of the defendant, which is 
admitted by complainant to be true, that Thomas Howard, 
the grand-father of the complainant, Lucius Boswell, depar- 
ted this life before the marriage of his mother Malinda, and 
before his birth, and before the passage of the Act of the Le- 
gislature of 1845. The Court refused to give this charge, 
and charged the jury that under the facts of the case, as they 


appear in the answer of the defendants, the complainant was 
entitled to recover. The exception is to the refusal of the 
Court to charge as requested, and to the charge as given to 


the jury. 

[1.] The matters for consideration here, are, 1st. Whether, 
is the ancestor, from whom the property descended, died prio! 
to the passage of the Act of 1845, under which the complain- 
int claims, the provisions of the Act apply to this case. 

2d. Whether the Act isnot an invasion of the marital 
rights of defendant, Roby, the rights of his wife having ac- 
crued before its enactment, and whether, therefore, it does 
iot impair the obligation of his marriage contracts, 

We think that no right of Mrs, Roby was impaired by th: 
Act of 1845, Atthe death of her father she was sole, and 
the Act of the Legislature did not divest a single right that 
she possessed, Her rights remained the same after the Act 
that they were before. Her rights would have been the same 
if her father had not died until the Act was passed. In ei- 
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ther case, the right to an equal distributive share of his es- 
tate would have vested in her. She would have had the 
right,, while sole, to have receivedand had the absolute do- 
minion over it,in either case. To hold that the Act applied 
to this case, then, will not have the effect of divesting any of 
her rights tothe property. If before marriage she had pot 
reduced the property to possession, the administrator would 
have held it in trust for her. She did not have the property, 
but she was entitled to it, and she was entitled to it by inher- 
itance. At the time of her first marriage, then, she was en- 
titled to considerable property by inheritance. The Act of 
1845 had then keen passed. That Act declares that “ when- 
ever any feme covert having a child or children living, by a 
former husband, shall be entitled to property by inheritance, 
such property shall not belong to the husband of said feme 
covert, as heretofore, but shall be equally divided between 
ul the children of said feme covert and said feme covert.” 
When the first husband proposed marriage, he knew that 
she had no property. He knew also that she was entitled 
io property by inheritance. He further knew that such parts 
f that property as he should reduce to possession, during 
coverture, would become his absolutely, and would be dis- 
tributable among his heirs at law, upon his death intestate 
ind that such parts of the property as he should not reduce 
io possession, would, on her second marriage, be divisible 
between her children of both marriages and herself. Thus 
far, then, we see no reason why the statute should not apply 
to this case. 

It divested no vested rights, and if the widow had not 
married a second time, the property which her husband had 
reduced to possession, he having died intestate, would have 
been distributable between herself and her child, and the 
part that he did not reduce to possession would have sur- 
vived to her and remained hers absolutely. 


\ 
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[2.] This Act cannot impair the obligation of the marriage 
contract of Roby, the second husband, and is therefore no 
invasion of his marital rights. The Act was passed long be- 
fore Roby’s marriage, and long before he could have con- 
tracted legally a marriage with his wife. The Constitution 
of the United States prohibits the States from passing laws 
which shall impair the obligation of contracts existing at the 
time the law shall be passed. Roby’s marriage was after 
the law and subject to it. 

[3.] Atthe time he contracted marriage with his wife, she 
had a child by a former marriage, and to that part of the 
property which descended to her, or to which she became 
entitled, on the death of her father, as one of his heirs at law, 
and which her first husband had not reduced to possession, 
she was.entitled by inheritance. As soon as she became 
the wife of the defendant, Roby, she became a feme covert, 
having a child by a former husband and was entitled to pro- 
perty by inheritance. It is insisted that the statute only 
applies to cases in which the wife shall become entitled to 
the property during the coverture ; that is, such as she shall 
inherit during coverture. Such is not the letter of the stat- 
ute, nor do we construe it tobe the spirit of it, The intention 
was, that in all cases in which the wife was entitled to prop- 
erty by inheritance, and having two or more sets of children, 
as the property came by her, she and her children should 
share equally in it. This was the statute at the time the def- 
endant contracted marriage. The statute has no reference 
to the time at which the right of the wife vested. The only 
questions to determine his rights are, whether, when the hus- 
band seeks to obtain possession of the wife’s property, is she 
entitled to it by inheritance; has she a child or children by 
a former marriage? These questions being answered affir- 
matively, the statute applies and fixes the interest he takes. 


Judgment affirmed. 
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LemveEt Licett, plaintiff in error, vs. THe State or GEoR- 
aia, defendant in error. 


{1.] The admission of illegal evidence is not a sufficient ground for a new 
trial, unless the admission of it was objected to. : 

[2.] A confession may be such that a jury will be at liberty to believe a part 
of it, and to disbelieve a part of it. 

[3.] By the Act of 1856, the Court takes the place of triers; therefore, when 
sitting as trier under that Act, its decision must be final. 


Indictment for Simple Larceny. Tried in Baker Superi- 
or Court, before Judge AttEN, May Term, 1857. 


Lemuel Licett, the defendant below, was indicted for 
stealing a sorrel filly, the property of Enoch C. Brown. 

He was tried at May Term, 1857, of Baker Superior Court, 
and found guilty. ; 

His counsel moved for a new trial on the folloWing 
grounds: 

Ist. Because the jury found contrary to the evidence. 

2d, Because the Court erred in allowing the statements of 
Isaac Bush and Hardegree to go to the jury as evidence. 

3d. Because the Court allowed the confession of prisoner, 
made at Brown’s house, to go to the jury; said confession 
having been made while he was in the custody of Harde- 
gree, and under the restraint of Brown, Hardegree and Mus- 
grove and others, and made with the hope of procuring his 
release, 

4th. Because the Court erred incharging the jury that poss- 
ession of stolen goods was evidence of the theft; said charge 
being upon an assumed state of facts, there being no evi- 
dence that the defendant ever had possession of the stolen 
filly. 

5th. Because the Court erred in charging the jury that 
confessions, although received with great caution, yet when 
made voluntary, without restraint, and free from fear or hope 
of reward, are to be regarded as any other evidence, and to 
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refusing to charge that the confessions of prisoner were to be 
received with great caution, and that the jury were bound to 
regard the whole confession made at the same time; and in 
charging that they were bound only to believe such portions 
of the confessions as they believed to be true. 

6th. Because the Court erred in allowing the counsel! for 
the State to call Enoch C. Brown back to the stand as a wit- 
ness, and examine him as to facts before testified to, after he 
had been examined by the State and turned over to prison- 
er’s counsel, who discharged him without cross examina- 
tion. 


7th. Because the Court erred in not excluding Hester and 
Scurry, two tales jurors, who had made themselves compe- 
tent by their answers to the questions prescribed by the Act 
of 1856, but who had been challenged for cause, and proof 
submitted, that said jurors, from rumors and what they had 


heard of the case, had formed and expressed an opinion as 
to the guilt of the prisoner. 

Sth. Because the Court erred in refusing the motion to 
continue the case, made on the ground of the public excite- 
ment and prejudice against prisoner, arising from the trans- 
actions having recently occurred. 


The following is the substance of the brief of evidence 
filed on the motion for a new trial: 


Enoch C. Brown, for the State, testified that about the 
night of the 24th December last, his horses were out, and on 
going in search of them, he found his sorrel filly missing. 
He was not uneasy «bout her as she was accustomed to run 
out. About the 20th January, he heard that she had been 
traded off; he went to where he had heard she was, at Col- 
quitt, in Miller county, and found her in possession of Judge 
Bush. Bush showed him his filly in the lot with two other 
sorrel animals about the same age; he recognized his filly 


‘ 





MACON, JUNE TERM, 1857. 59 





Licett vs. The State. 





and demanded her of Bush, who refused to deliver her up, 
He paid Bush fifteen dollars before he could get her, that be- 
ing the sum which Bush said he had given ina swap for her. 
They then took the filly and went in pursuit of prisoner; 
Bush went to get back his horse which he said he had traded 
io defendant for the filly; they remained together two days 
and nights, “waiting round;” Bush, afterlooking rounda day 
or two, went home, and he loaned him the filly and he pur- 
sued alone after defendant. 

A man by the name of Hardegree brought prisoner and 
the filly to his house; prisoner rode with Hardegree, and 
Hardegree said, “here is the man who has confessed taking 
your filly;” this wassaid in the presence ofprisoner. (Coun- 
sel for prisoner was here allowed to examine witness as to 
the circumstances under which the confessions were made, 
before they were brought out.} At the time the confessions 
were made, prisoner was in charge of Hardegree, and wit- 
ness and Musgrove and another man were present, and they 
would not have permitted him to go; their intention was to 
have him bound over; they did not caution him not to con- 
fess, nor did they inform him what would be the consequence 
if he did confess; no threats were made, nor was any reward 
offered him to make the confession; what he said was vol- 
untary and of his own accord, and prisoner said that his. 
object in making the confession was to clear himself of the 
charge. Witness was very angry when he saw prisoner, and 
did at one time threaten to stamp him, but thinks this was 
aiter the confession; prisoner was a young man and greai- 
iy under the strength of witness, at the time he was under 
Hardegree’s charge. 

Counsel for prisoner, after this examination, objected to 
the confessions being admitted in evidence. The Court 
overruled the objection ; and the witness resuming, testified 
that prisoner said he traded the filly to Judge Bush, but that 
he did not steal her, but traded for her; that he traded with 
Peter Black, and gave Black an account for sixty dollars and 
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his note for the balance. After this, witness had horses 
caught to take prisoner to the Sheriff; he objected to riding 
a mule, said he would walk first; so witness rode the mule 
and let prisoner ride his filly. The party went to Milford 
about 10 or 11 o’clock at night. Mr. Mason was requested 
to write out a warrant, and when he returned he met the 
party at the grocery and asked them to get down and drink ; 
prisoner objected and said he had as soon sit; witness ob- 
jected to his sitting on the horse, and ordered him down 

while the party were tying their horses prisoner put whip to 
his horse and escaped. He laid out some six days, when 
hearing that he was at his mother’s, witness took a party and 
went to her house and found him between the bed and mat- 
ress; his mother denied that he was there; pulled him out 
of the bed and took him to Newton and had him committed ; 
while they were going with him to Newton, witness got sor- 
ry for him, as he was walking, and let him get up behind 
him; prisoner suddenly kicked the horse in the flanks, and 


came near throwing witness off; he then made him dis- 
mount and walk. The filly was worth a hundred and fifty 


dollars. Prisoner stated that he had traded for the filly about 

110’clock on thenight of 24th December, between the house 

of Peter Black and Solomon Sutton’s; witness neverso dthe 
mare to Black or to prisoner. 


Peter Black, testified that he knows the prisoner, and 
knew him in December last ; never had any trade with him 
about any property in December last; was in the county 
about Christmas, but did not see prisoner nor sell him any 
mare or horse on the 24th December, nor at any other time. 


Cross Examined.—His name is Peter Black, and his fa- 
ther’s name is Peter Black, and they both reside in this 
county. 


Re-examined.—His name is Peter Black, Jr. 
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Enoch C. Brown was recalled by the State-—Prisoner ob- 
jected to his being again examined; objection overruled ; 
counsel for the State saying that there was a material point 
which he had forgotten when the witness was on the stand 
before. Brown then testified that prisoner said he traded 
with Peter Black, and traded him an account against his bro- 
ther Ransom; he understood him to mean Peter Black, Jr., 
as witness knows of no brother Ransom which Peter Black, 
Sen. has; prisoner had lived with Ransom Black, and had 
every opportunity to know that he was brother to Peter 
Black, Jr. 











The Court overruled the motion for a new trial, and pris- 
oner by his counsel excepts. 


Law & Sims, W. E. Snrru, R. H. Crarxe, for plaintiff in 
error. 


Sol. Gen. Evans, for defendant in error. 
By the Court.—Bennine, J. delivering the opinion. 


The question is, was the judgment overruling the motion 
for a new trial erroneous? and we answer, No. 

The motion was put upon eight grounds. Of these, not 
one, in our opinion, was sufficient. | 

As to the first ground, we think that it is not true that 
“the jury found contrary to the evidence.” 

[1.] As to the second, it does not appear that the sayings 
of Bush and Hardegree to Brown, were objected to. And 
the admission of even illegal evidence will not be a ground 
tor a new trial, unless the admission of it was objected to. 

As to the third, it does not appear that any threat of any 
kind, or any promise of any kind, had ever been made to 
the accused, at the time when he confessed. His act of 
confession seems to have been a purely voluntary act. 

As to the fourth, we think that there was evidence that the 
accused had had “possession of the stolen filly.” 
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As to the fifth, it could not possibly have hurt the accu- 
sed, that the Court told the jury that his confessions were 
“to be believed or not, according to their truth.” 

[2.] It is not true that a “jury is bound to regard the 
whole of a confession made at the same time.” The con- 


fession may be such as to require then to believe a part of 


it, and to disbelieve a part of it. It follows, therefore, that 
they are not bound to regard more of a confession than they 
believe to be true. In respect to what is to be the test, as to 
what part of a confession is to be believed, if any, and what 
part disbelieved, if any, there is not made any question in 
this case. 

As to the sixth, this ground relates to what was a mere 
matter of discretion in the Court, and there is nothing to 
show that the Court, in doing what it did in relation to the 
matter, abused its discretion. 

As to the seventh, by the Act of 1856, prescribing who are 
qualified to serve as jurors in criminal cases, &c., the Court 
takes the place which, by the previous law, had been occu- 
pied by triers. cts 230, 231. 

Triers, by this previous law, might or might not have con- 
sidered it sufficient to show a juror biased, that he had, from 
rumor and hearsay, formed and expressed an opinion as to 
the guilt or innocence of the person on trial. They would 
not have been bound to consider such evidence sufficient to 
show the juror biased. Hence, the decision of triers was 


final. 
[3.] By the present law, the Court takes the place of triers, 


Therefore, by the present law, the decision of the Court. 
made as trier, must, in like manner, be final. 

As to the eighth ground, this was abandoned. 

None of the grounds being good, the Court was right in 
overruling the motion. 


Judgment affirmed. 
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Joun H, Gitmorg, plaintiff in error, vs. Jesse H. Watson, 
trustee, defendant in error. 


New trial granted on the ground that the plaintiff in the Court below, in an ac- 
tion of Trover, failed to prove a legal title to the notes sued for. 


Trover in Lee Superior Court. Tried before Judge Aten, 
at March Term 1857. 


This was an action of Trover brought by Jesse H. Wat- 
son, as trustee for Mary A. Johnson, against Stephen D, Hunt 
and John H. Gilmore, for the recovery of two promissory 
notes made by William Hamrich, each payable to William 
W. Gilmore, or bearer, dated Ist June, 1852, and amounting 
in the aggregate to the sum of twelve hundred dollars, 

The case was by consent transferred to the appeal. Hunt 
died after suit was commenced, and the action proceeded 
against Gilmore alone. 

It appeared that the notes in controversy were given by 
Hamrich to William W. Gilmore as the price of a Hotel and 
adjoining lot in the village of Starksville, bought by Ham- 
rich from Gilmore. There was no question but that the legal 
title to the property was in Gilmore, but Mrs. Johnson claim- 
ed that she was the rea] owner, and that Gilmore held said 
property in trust for her, and that she was entitled to the 
notes which were given for its purchase. Much testimony 
was introduced on both sides, as to the extent of her right 
and interest in the property, and the nature and character of 
Gilmore’s title. Mrs, Johnson and her husband were in pos- 
session of it at the time Hamrich bought from Gilmore, but 
they both admitted to him, and this fact was not contested, 
that Gilmore had the legal title. 

William W. Gilmore died after the sale, and the notes 
came into the hands of Hunt and John W. Gilmore as his 
administrators. 

The jury found for the plaintiff $1431 00 damages, to be 
discharged by the delivery of the notes within thirty days 
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Defendant moved for a new trial, on the ground that the 
Court refused the motion to non-suit plaintiff, there being no 
evidence of a demand and refusal; and because the verdict 
was contrary to law and the evidence, and the charge of the 


Court. 
The Court refused the motion for a new trial, and defend- 


ant excepts. 


Lyox, for plaintiff in error. 


Vason & Davis; and Warren & Warren, for defendant 
in error. 


By the Court.—McDonatp, J. delivering the opinion. 


The notes were given for property, the legal title to which 
was in the intestate of the plaintiff in error, they were made 
payable to him, and the legal interest and title to the notes 


were in him, and they came legally to the possession of the 
defendant, as administrator. Upon a careful examination 
of the evidence on both sides of this case, we are of opin- 
ion that the verdict of the jury is contrary to the evidence. 
There is but little in the testimony of defendant in error to 
prove, contrary to the strong evidence of the plaintiff, that 
the legal title is not in the plaintiffs intestate. Two of the 
witnesses for the defendant in error, testify to a conversation, 
not positively, but from their impressions. This kind of tes- 
timony is very weak, and entitled to but little consideration 
against the positive evidence of other witnesses. The work- 
man who repaired some part of the house was paid by the 
intestate. It is true he had referred him to Johnson for pay, 
but Johnson did not pay. The evidence of the Sheriff does 
not strengthen the case of the plaintiff below. It proves 
that the intestate referred him to Johnson to pay an execu- 
tion issued on a judgment founded on a note which was giv- 
en for the property; and that, on application to him he did 
not pay. The evidence shows, to my mind, that if the party 
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has a remedy, it is in a Court of equity. _ It would be a rath- 
er hard case to allow the trustee of a married woman to re- 
cover in an action of Trover, from the administrator of a for- 
mer deceased trustee, property which he held in trust, when 
the proceedings showed clearly that the trustee was largely 
in advance to his cestui que trust. It is far from settled in 
our mind, that the intestate was in fact a trustee; and that 
this case shows anything more than the effort of a brother 
to aid a sister whose husband was in reduced circumstances, 
to support herself and her family. 


Judgment reversed. 





Asner P. Powers, eé al. plaintiffs in error, vs. Toe INFERIOR 
Court or DovexHerty Counry, et al. defendants in error. 


The Act of 1855, “to authorize the county of Dougherty to aid in constructing 
the Georgia and Florida Railroad, between Albany and Americus, or any 
other Railroad running to said county, by the subscription for stock, and the 
issue of bonds therefor, upon a vote of the citizens,” is constitutional. 


In Equity from Dougherty. Decision by Judge Auten, at 
Chambers, 25th January, 1857. 


This was a bill filed by George Walker and Abner P. Pow- 
ers, against the Inferior Court, Tax Collector and Sheriff of 
Dougherty county, for an injunction, to restrain the collection 
of certain tax executions issued against complainants. 

The bill states, that complainants, although non-residents 
of Dougherty county, are the owners of considerable real 
and personal estate situated therein; and were the owners of 
said property prior to the 24th day of November, 1855. That 
on said day the General Assembly of the State of Georgia 

6 
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passed an Act authorizing the Inferior Court of said county 
to submit the question of subscribing for stock in a Rail- 
road to the legal voters of said county; and if a majority of 
the votes cast should be in favor of subscription, then the 
Inferior Court was authorized to subscribe for a certain 
amount of capital stock, to issue bonds and to assess and 
levy a tax for the payment of the interest accruing on said 
bonds, and for theultimate redemption of the bonds them- 


themselves. 


The following is the Act referred to: 


An Act to authorize the county of Dougherty to aid in con- 
structing the Georgia and Florida Railroad between Al- 
bany and Americus, or any other Railroad running to 
said county, by the subscription for stock and the issue of 
bonds therefor, upon a vote of the citizens. 


Approved, Nov. 24th, 1855. 


1. Section I. Be tt enacted, §c., That the county of Dough- 
erty shall be a corporation with all the necessary powers and 
liabilities for the purposes of this act, and shall be represen- 
ted in its corporate capacity by the Inferior Court of said 
county. 

2. Sec. II. Be it further enacted, That on the first Mon- 
day in January, 1856, and any time thereafter which shall 
be determined, ordered and published by the Inferior Court 
giving at least thirty days notice thereof, the legal voters 
of Dougherty county shall assemble at the Court House, and 
the Election Precincts in said county, and vote, “county sub- 
scription” or, “no county subscription.” The election shall 
be held and conducted in the same manner as elections are 
required to be held for county officers, and the returns shall 
be made to the Justices of the Inferior Court, who shall con- 
solidate the returns and enter the result upon the minutes or 
records of the Court, and if a majority of the votes so cast 
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shall have been for “county subscription,” then the Inferior 
Court shall subscribe not less than one hundred thousand 
dollars, nor more than one hundred and fifty thousand, to 
the capital stock of the Georgia and Florida Railroad Com- 
pany, or such other Railroad Company as may be indicated 
on a majority of the votes cast for “county subscription;” 
and shall issue bonds of Dougherty county therefor to such 
Railroad Company in payment for such stock at par value, 
in amounts not exceeding one thousand dollars each, paya- 
ble not exceeding ten years from date, bearing interest at se- 
ven per cent. per annum payable semi-annually at such place 
or places as the said Inferior Court shall determine. 

3. Sec. III. Be it further enacted, That the capital stock 
subscribed by Dougherty county in the Georgia and Florida 
Railroad Company, or any other Company, under the pro- 
visions of this act, as well as the resources derivable from 
the county tax shall be pledged for the redemption of the 
bonds, and the said stock shall not be used or transferred for 
any other purpose, but the dividends of profit shall be ap- 
propriated to the payment of interest on bonds, and the stock 
shall be appropriated to the redemption, 

4. Sec. IV. Be it further enacted, That the Inferior Court 
of Dougherty county shall assess and collect a county tax of 
such per cent. upon the State tax as shall be sufficient to pay 
the interest, protect the credit and should it be necessary af- 
ter the application of the county Railroad stock for that pur- 
pose, to provide for the redemption, at maturity, of said coun- 
ty bonds as may be issued under this act; Provided, that 
nothing in the foregoing sections of this act shall be so con- 
strued as to pledge or appropriate any portion of the State 
tax to be raised in said county for the payment of interest 
on, or redemption of said Bonds. 


The bill further states, that in pursuance of the provisions 
of said Act, the Inferior Court admitted an election, which 
was held on the first Monday in January, 1856, and at which 
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a majority of the votes cast, was in favor of “county sub- 
scription ;” and said Inferior Court, therefore, subscribed for 
$150,000 stock in the Georgia and Florida Railroad, and 
issued bonds for that amount. That afterwards said Inferior 
Court assessed and directed to be collected, a tax of a certain 
per cent, upon the State tax, to meet the liabilities incurred 
and arising from said bonds. And the Tax Collector of said 
county had issued executions against complainants for their 
proportion of said tax, and the Sheriff, in whose hands-said 
executions had been placed, was proceeding to levy and col- 
lect the same out of the property of complainants. 

The bill charges that the said Act of the Legislature is 
unconstitutional, null and void, and prays that said exe- 
cutions be enjoined. 


The Chancellor refused to sanction the bill or to grant an 
injunction, and counsel for complainants except, and assign 


error upon the following grounds: 

Ist. Because the Act of the Legislature, upon which the 
Inferior Court acted, is unconstitutional in this, that it gives 
to said Court unlimited power of taxation for Railroad pur- 
poses. 

2d. Because said Act incorporates the county of Dougher- 
ty, without any object specified. 

3d. Because the taxing power is legislative and not judi- 
cial, and that the Legislature cannot delegate a power to tax, 
it being a delegated power to them. 

4th. Because said Act authorizes a citizen of the county 
of Dougherty to be taxed for a private corporation. 

5th. Because it takes private property for public use, with- 
out just compensation. 

6th. Because it is unjust and unequal in this, that it taxes 
the citizens of Dougherty county, and not of the State at 
large, and is partial. 

7th. Because it authorizes a tax upon the property of com- 
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plainants, they being citizens of this State, without their be- 
ing heard, either by their vote or otherwise. 

8th. Because the citizens of Dougherty county are taxed, 
when said Railroad runs through other counties, Lee and 
Sumter, whose citizens are not taxed. 

9th. Because said Act has seriously damaged the property 
of complainants, by preventing the Railroad from being built 
to the town of Gillionville. 

10th. Because the body of the Act contains matter, differ- 


ent from its caption or preamble. 
P. J. Srrozier, for plaintiffs in error. 


By the Court.—Bernnine, J. delivering the opinion. 


The only question in this case is, whether the Act of 1855, 
“to authorize the county of Dougherty, to aid in construct- 
ing the Georgia and Florida Railroad between Albany and 
Americus, or other Railroad running to said county, by the 
subscription of stock and the issue of bonds therefor, upon 
a vote of the citizens, is constitutional? If the Act is con- 
stitutional, the decision of the Court below, there is no doubt, 
was right. 7 

This Act makes “the county of Dougherty,” a corpora- 
tion; makes the Inferior Court of that county the representa- 
tive of that corporation ; requires that Court, at the option of 
the “legal voters” of the county, to subscribe, not less than 
$100,000, nor more than $150,000, to the capital stock of the 
Georgia and Florida Railroad Company, or such other com- 
pany as might be “indicated” by a majority of the voters of 
the county, and to issue to such Railroad Company, in pay- 
ment for the stock that should be so subscribed for, the coun- 
ty corporation bonds, bearing seven per cent. interest per 
annum, of which bonds, the principal was to be payable in 
not more than ten years, and the interest semi-annually ; 
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pledges the stock that might be thus subscribed for, “as well 
as the resources derivable from” a county tax, (for which it 
provides,) for the redemption of the bonds; prohibits the 
stock that might be subscribed for, from being “used or trans- 
ferred for any other purpose,” but says that “the dividends 
of profit shall be appropriated to the payment of interest on 
bonds, and the stock” shall be appropriated to the “redemp- 
tion ;” and authorizes and requires the Inferior Court, to “ as- 
sess and collect a county tax of such per cent. upon the 
State tax, as” should “ be sufficient to pay the interest, protect 
the credit, and, should it be necessary after the application 
of the county Railroad stock for that purpose, to provide for 
the redemption, at maturity, of such” bonds as might be 
issued under the Act. Acts of 1855-6. 184. 

For the interest on the bonds, the “ profits” of the stock 
were to be primarily liable, and the tax-payers secondarily 
liable; for the principal of the bonds, the stock itself was to 
be primarily liable and the tax-payers secondarily liable; 
in other words, the tax-payers were to lend their credit to the 
county, and look for their security and indemnity, to the 
Railroad stock got by the county on that credit, and to such 
benefits of a general nature as might flow from the Railroad. 
This was the great effect of the Act. 

This being so, it is manifest, that whether this security or 
indemnity was sufficient or not, would depend on what would 
be the value of the purchased stock, added to what would be 
the value of the benefits conferred by the Railroad. If it 
should be so, that this stock would all the time be at or above 
par value, the stork itself would be a source of full security 
or indemnity. If it should be so, that the stock would be 
below par, yet, still, if its value added to the value of the 
benefits conferred by the Railroad, would make a sum equal 
to what would have been the value of the stock, if the stock 
had been at or above par, then the stock and these benefits 
taken together, would be a source of full security or indem- 
nity. 
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It could not be known before the completion of the road, 
what would be the value of the stock, nor what would be 
the value of the benefits to result from the road: indeed, 
what would be the value of these benefits, could not be 
known with anything like certainty afterwards. All that 
could be known before-hand on these points, was what might 
be the opinion on them, of those persons best qualified to 
form an opinion on them, and most interested to form that 
opinion correctly. Those persons, in very large proportion, 
were the voters of Dougherty county. And, for knowing 
their opinion on the points the Act provided. 

And their opinion was ascertained. When those voters 
voted “subscription,” they proclaimed, that they considered 
the value of the stock and the value of the benefits to re- 
sult from the road, to be at least equal to the value of the 
bonds, for in so voting, they agreed themselves to endorse 
the bonds on the sole security of that stock and those bene- 
fits. 

As to the sufficiency of the security or indemnity, this, 
then, was the opinion of the persons who were, in large part, 
those who were best qualified to form an opinion on that 
subject, and most interested in that opinion being a correct 
one. | 
And this opinion has not yet been refuted. Indeed it is 
an opinion that can be refuted by nothing but the event ; 
and'the event lies still far in the future, as far in the future as 
the winding up of the Railroad company. And indeed it is 
an opinion that stands as yet, unweakened by any counter 
opinion. There is not acounter opinion expressed even in 
the bill. Whereas it isan opinion that stands supported by 
the concurring opinion of all the stockholders in the road. 
And many of them must be persons who can look only to 
their stock for their security. 

If this opinion was correct, then, the security and indem- 
nity provided by the Act for the county tax-payers was full, 
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And certainly such an opinion as this is entitled to some 
respect. 

At all events, such was the only security and indemnity 
provided by the Act, viz: the stock taken by the county and 
the benefits to result from the road. 

Is it proper to count these benefits in counting the security 
and indemnity given to the county tax-payers? 

There is a law which compels every man to contribute so 
much labor every year to keeping up the common roads, 
And in counting his indemnity, there is nothing to count but 
the benefits of a general nature to result from the existence 
of common roads, 

Every man has rights inthe commonroad? True. And 
every man has rights in a Railroad. A Railroad is a com- 
mon carrier; and every man has the right to compel a com- 
mon carrier to carry him and his goods, on the payment to 
the carrier of what the law deems compensation. 

The difference in the two cases, therefore, is one merely 
of degree. The compensation may perhaps be detfer in the 
one case than in the other, that is all. One thing is certain; 
these are real benefits, such as “ put money in the purse.” In 
the neighborhood of the Railroad, land rises; wages advance. 

So much, then, for the Act viewed in its great effect; the 
effect complained of in this bill in equity. That effect, as we 
have seen, was, in substance, to compel the payers of the 
county tax to lend their credit to the county on the security 
and compensation of the Railroad stock taken by the county, 
and of the benefits to flow to the public from the existence 
of the Railroad. 

Now what means did the Act take to accomplish this effect ? 
It made the county of Dougherty a corporation, represented 
by the Inferior €ourt of that county; it required such Infe- 
rior Court to issue to the Railroad company the bonds of the 
county to the extent of from $100,000 to $150,000 in pay- 
ment for so much stock in the company; it pledged this 
stock for the payment of the bonds; it enjoined the Inferior 
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Court, in case this stock should prove insufficient to pay the 
bonds, to assess and collect a county tax that should be suf- 
ficient to pay the bonds. These were the means the Act 
took to accomplish the effect. 

Such then being the Act in its effect, and in the means it 
took to accomplish that effect; is it constitutional? This is 
the question. 

And first as to the Constitution of the United States. 

This Act is the Act of a State, and therefore, if it violates 
any part of the Constitution of the United States, the part 
must be some one of those parts which impose restrictions 
on the States. 

Of those parts, there is one which says, that no State shall 
pass any “ expost facto law, or law impairing the obligation of 
contracts, But no law excepta law relating to crime, can be 
an expost facto law ; and this Act is nota law relating to crime. 
And no law except a law relating to existing contracts, can be 
a law impairing the obligation of contracts; and this Act is 
not a law relating to existing contracts. This part then, is 
not violated by the Act. 

The others of those parts are, if possible, still less violated 
by the Act. It is useless to refer further to them. , 

There is a clause of the Constitution in these words: “nor 
shall private property be taken for public use without just © 
compensation;” but this clause is in the amendments; and 
the amendments restrict, not the power of the States, but the 
power of the United States. 7. Peters, 243. 

Besides, there was in this case, what, perhaps, it is to be 
presumed, for the present at least, was “just compensation.” 

In brief, this Act, whether considered in its effect, or in its 
means, does not appear to us to be contrary to any thing in 
the Constitution of the United States, - 

Secondly, as to the Constitution of the State. 

And first, was the Act, considered in its effect, in accord- 
ance with the Constitution of the State? 

The Act in its effect, was, as we have seen, an Act to com- 
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pel the payers of the county tax of Dougherty county, to 
lend their credit to that county, on the security of the stock 
to be taken by the county in the Railroad company, and of 
the benefits to result to the public from the road. 

Every law passed by the Legislature, is in accordance with 
the Constitution of the State, if it be a law which that Con- 
stitution has given the Legislature the power to pass, That 
Constitution has given the Legislature the power to pass all 
such laws as it may deem to be necessary and proper for the 
good of the State, if they are not contrary to something con- 
tained in that Constitution. “The General Assembly shall 
have power to make all laws and ordinances which they 
shall deem necessary and proper for the good of the State, 
which shall not be repugnant to this Constitution.” This is 
the language of the Constitution. And, according to this 
language, it takes two things, and only two, to make an Act 
of the Legislature constitutional; one, that the Legislature 
shall deem the Act to be necessary and proper for the good 
of the State; the other, that the Act shall not be repugnant 
to the Constitution. Consequently, if these two things exist 
with respect to an Act, the Act is constitutional, no matter 
what sort of an Aet it is. 

And of these two things, one, it may doubtless be agsum- 
ed, exists in respect to every Act passed by the Legislature. 
It may be assumed that the Legislature deems every Act pass- 
ed by it to be an Act that is necessary and proper for the good 
of the State, that is, I suppose, necessary and proper to bring 
about some particular thing or things, which, in the opiaion 
of the Legislature, will be for the good of the State. 

The question then, whether an Act is constitutional or not, 
must turn upon this alone; whether the other of the two 
things exists in respect to the Act; that is whether the Act 
is “repugnant” to the Constitution. 

Assuming, then, that the Legislature in passing this Act, 
deemed it to be necessary and proper for the good of the 
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State, the only question at present is, whether the Act: con- 
sidered in its effect was repugnant to the Constitution. 

An Act to be repugnant to the Constitution has to be re- 
pugnant to something contained in the Constitution. Now 
of the things contained in the Constitution which is the one 
that the Act in its effect is repugnant to? That one has not 
been pointed out to us, and we are unable to discover it for 
ourselves. There is no provision im the Constitution, to the 
effect, that the Legislature shall pass no law compelling the 
tax payers of a county, to lend their credit to the county, 
with or without security, to enable the county te do this 
thing or that thing. 

There is nothing in the Constitution, saying that the Leg- 
islature shall pass no law interfering with private rights, with 
or without compensation. If there had been, many laws 
that now exist, or that have existed, could never have existed. 

Among them I may mention the following: 

1. Charters to Railroad companies, allowing the compa- 
nies to take the land over which their railroad is run, on 
paying for the land whatever arbitrators or a jury might say 
the land was worth. 

2. Charters to cities, allowing them to open and to close 
streets; to prescribe the materials, &c., out of which houses 
are to be built; above all, allowing them to lay and collect 
taxes, and not giving the tax payer anything by way of in- 
demnity or compensation, except such benefit as may result 
to him from the money’s being well spent in public affairs. 

3. Acts allowing cities to take stock in railroad corpora- 
tions, and in banking corporations. In every such case, the 
money with which such stock is paid for, must come directly 
or indirectly out of the private pocket of the tax payer. See 
a case decided at Macon, January, 1857, on this question. 

4, Acts requiring the State itself to take stock in such cor- 
porations. The State must take the money, with which it 
purchases such stock, from the tax-payer. 
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5. Laws allowing the Inferior Court, on the recommenda- 
tion of the grand jury, to lay and collect a county tax. 

6. Laws authoiizing war. In every such law, there is as- 
serted the principle, that the State may compel the citizen to 
march into the cannon’s mouth, “at the word of command,” 
and yet not be bound to pay him or his family anything for 
the loss of his life or hislimb. Pensions are gratuities. If we 
admit that the State may compel its very best men to yield 
it their lives, whenever it deems the public good to require a 
war, is it not like straining at a gnat and swallowing a camel, 
to deny that the State may compel its citizens to yield ita 
part of their credit, or of their property, whenever it deems 
the public good to require something done, which cannot be 
done without a part of their credit, or of their property ? 

7. Certain laws which I will call laws of negation. 


ist. Laws saying that a man shall not lay out his money in 
negroes, if these have been imported into the State from 
another State, for the purposes of trade. 

2d. Laws stopping a man from work and business, every 
seventh day. 

3d. Laws depriving married women of liberty and of the 
right of property laws depriving all women of political 
rights. 

4th. Laws depriving men of their liberty for debt. They 
get no pay for the time lost in prison. 

5th. Laws depriving men of property, of liberty, of life, 
for crime. 

6th. Laws depriving a whole race, of every right, except 
the right to life; and this, not for debt, not for crime; the 
laws of slavery. 

In many of these instances there is no compensation of- 
fered or thought of, except that sort of indirect compensation 
which consists, in good done to the public. 

The argument of the plaintiff’s to make out the Act, con- 
sidered as to its effect, unconstitutional, was, in substance 
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this, that the Act was an unjust law. See the 4th, 5th, 6th, 
7th, 8th, and 9th grounds of the bill of exceptions. 

Their counsel did not, however, cite any particular clause, 
or part of either the Constitution of the United States, or the 
Constitution of the State, as a clause or part, saying that a 
State shall not pass any unjust law. 

What then is this argument worth ? 

First: Suppose it to be true, that the Act 7s unjust in its 
effect; does that make it repugnant to any thing contained in 
either Constitution. Is there any thing contained in either, 
that says, that no unjust law shall be passed? There is not. 

Secondly: But it cannot beadmitted, that the Act is un- 
just, at least in the sense of the word unjust by which 
Courts must be governed. So far as they are concerned, 
justice is law—the law of the land, not some “higher 
law.” And then, this Act gives, as we have seen, what 
may be considered indemnity until the event shows it 
not to be indemnity; and I suppose, that an Act touching 
private rights, but giving indemnity, may be tolerated by 
even “the higher law.” 

If then this Act considered as to its effect, was not repug- 
nant to any thing in the Constitution of the State, was it, 
considered as to the means it took to accomplish that effect, 
repugnant to anything contained in that Constitution? This 
is the remaining question. 

The means, the Act adopted for this purpose, may, as we 
have seen, be stated to be these; it made “the county of 
Dougherty” a corporation, with the Inferior Court as its rep- 
resentative; it required the Inferior Court to issue the bonds 
of the county to the Railroad company, amounting to not 
less than $100,000, and not more than $150,000, in payment 
for so much stock of the company; and it required that 
Court to assess and collect a county tax sufficient to pay the 
bonds in case the bonds could not be collected out of this 
purchased stock. 
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Was the Act in respect to these, its means, repugnant to 
any thing in the Constitution? If so, to what thing? 

Nothing was pointed out to us as such a thing by the 
plaintiff, either in their bill of exceptions, or in the argu- 
ment of their counsel. 

The only grounds in the bill of exceptions bearing on the 
present point, are the first, second and third. 

Of these, the first is, that the Act gives to the Inferior 
Court unlimited power of taxation for Railroad purposes, 
But in fact, the Act in effect, gives that Court power to col- 
lect no more in taxes than shall be sufficient to pay on bonds 
that cannot exceed $150,000 in amount, such balance as 
may remain due on them after certain Railroad shares, bought 
with those bonds, shall have been applied to the payment of 
the bonds. 

The second is, that the “Act incorporates the county of 
Dougherty, without any object specified.” 

But what the object was, is apparent. It was to enable 
the county to aid in the construction of the road. 

Besides, is every Act which merely fails to specify its ob- 
ject, repugnant to the Constitution? Surely not. 

The third is, that the taxing power is legislative, and not 
judicial; and that the Legislature cannot delegate a power 
to tax, it being a delegated power to them.” 

Admit it to be true, that the taxing power is legislative and 
not judicial, yet what of it? This Act does not seek to make 
the taxing power judicial. This Act itse/f imposes whatever 
tax there is imposed: it confers on the Inferior Court only 
the power to “assess, and collect,’ the tax. It sets a limit 
beyond which, the tax cannot go, viz: the amount that may 
remain due on the bonds after their stock, dividends and all 
shall have been applied to their payment. The office which 
it confers on the Inferior Court, is, merely to apply this stock 
to the payment of the bonds, and then, if the stock shall not 
prove sufficient to pay the whole of the bonds, to assess and 
collect, in taxes, enough to pay the balance. The Act can- 
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not tell whether there will be any balance; nor whether, if 
there shall be any, what will be its amount, So, it requires 
the Inferior Court to ascertain these things, and when it has 
done so, to regulate itself by them. 

In this respect, the Act does no more than what is done 
by the general tax Act. That Act makes it the duty of the 
Governor and Comptroller General, to “assess such a rate per 
cent. not exceeding one twelfth of one per cent. on the entire 
amount,” (of the taxable property,) “as will raise an amount 
of revenue, corresponding to the wants of the State, and no- 
tify the several tax collectors throughout the State, of the rate 
per cent. so imposed, and the amount to be collected by him 
in each county.” This amount, the Act says, shall not ex- 
cecd $400,000 exclusive of the expenses of collection.—.2cts 
of 1851-2, 291. Acts of 1853-4, 109. 

The taxing power no more pertains to the executive de. 
partment, than it does to the judiciary department. 

There are other Acts still more nearly resembling this; as 
first, the Act of 1821, to authorize the Inferior Courts to levy 
extraordinary taxes on the recommendation of two-thirds of 
the grand jury. This Act merely sets a limit to the Court’s 
taxing powers. The tax is not to exceed “fifty per centum 
on the general State tax annually.” Cobb’s Dig. 184. 

Secondly: The Act of 1856, to authorize the Inferior 
Courts, upon the recommendation of the grand juries, to as- 
sess and collect a tax for the payment of “jurors,” This 
Act authorizes the justices of those Courts, on the reeommen- 
dation of the grand juries “to assess and raise a tax for the 
reasonable compensation of the grand and petit jurors.” 
Here is rather a wide margin given tothose Courts, Acts of 
1855-6, 274. 

In all of these cases, the question is, whether the power 
given to one department, be the power confined within limits 
or not, be it great or small, certain or uncertain, is a power 
“properly attached” to one of the other two departments. 
The words of the Constitution are, “no person or collection 
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of persons, being of one of those departments,” (the legis- 
lative, executive and judiciary departments,) “shall exercise 
any power properly attached to either of the others, except 
in the instances,” by itself “expressly permitted.” Cobd’s 
Dig, 1111. 

Now, can it be said with truth, that such powers as those 
which the Acts aforesaid, attach to the executive and the 
judiciary departments, respectively, are such as would be 
more “properly attached” to the legislative department? 
Ought the Legislature to stay in session merely to do what 
these Acts require the Governor and the Comptroller General 
and the Inferior Court to do; that is to say, merely to assess 
and collect a tax. the elements for ascertaining the amount of 
which, are fixed. Surely not. 

“The Legislature cannot delegate a power to tax; it being 
a delegated power to them.” Is this proposition true ? 

The Constitution, as we have seen, gives to the Legislature 
power to make all laws which it may deem necessary and 
proper for the good of the State, which shall not be repug- 
nant to that Constitution. And it does not say anywhere, 
that the Legislature must not delegate any of this power; 
nor does it say anything equivalent to saying that. True it 
says: “The legislative power shall be vested in two separate 
and distinct branches, to-wit: a Senate and House of Rep- 
resentatives, to be styled the General Assembly.” But what 
is legislative power? It is the power to make law. If un- 
limited, it is the power to make a law, for the creation, or the 
destruction of any right. Therefore, if unlimited, it is the 
power to make a law that creates or delegates the right to 
make luws. 

Now, the legislative power of the General Assembly, ts 
unlimited, if the above quoted words of the Constitution dy 
themselves, are to be taken as the criterion, Those words 
merely say that the legislative power shall belong to the Gen- 
eral Assembly. And, so far as the present argument is con- 
cerned, those words are to be taken by themselves; for the 
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question is, whether ¢hose words amount to saying, that the 
General Assembly shall not delegate the power to legislate. 

It follows then, that if we go by those words, we must say, 
not that the Legislature cannot delegate legislative powers, 
but that it can delegate legislative power. 

And legislative bodies have it seems, generally considered, 
that the legislative powers which they possess, was a power 
authorizing them to delegate legislative power. 

The British Parliament, possessing the legislative power of 
Great Britain, has by virtue of that power delegated to a 
company of merchants, the power to make laws for the fourth 
part of the peopleof Asia. So it every day delegates to Brit- 
ish colonies the right to make laws for themselves, within 
certain limits. So ‘it delegates more or less, of legislative 
power to cities, and other municipal corporations; and even 
to mere business corporations, for it gives to these the power 
to make by-laws. 

Our Congress gives to the territories, the power to make 
their own laws, within certain limits. 

Our own State Legislature gives to cities, the power to 
make various laws for themselves: it creates numerous bu- 
siness corporations with the power to make by-laws: it con- 
fers on certain of the Courts the power to make “rules of 
Court.” 

But is it of any consequence in the present case, whether 
the proposition in question is true or not? Is there in fact 
any delegation of legislative power, by this Act? Is the 
power merely to “assess and collect’? an imposed tax, a pow- 
er that is legislative? I think not. To say so, is to say that 
the Governor and Comptroller General and the tax collectors, 
when they are in the exercise of the powers conferred on 
them by the general tax law, are in the exercise of legislative 
power, for when they are in the exercise of those powers, they 
are assessing and collecting the State tax. 

The result is, that this Act, considered with respect to the 

7 
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means which it took to produce the effect which it did pro- 
duce, is not in our opinion unconstitutional. 

There remains but a single point. The tenth ground in 
the bill of exceptions is, that “the body of the Act contains 
matter not contemplated by the caption or preamble.” 

We think that the body of the Act, merely provides a mode 
of payment for the bonds referred to in the title. And it is 
to be supposed, that the title contemplated a payment of the 
bonds to which it referred. 

Upon the whole, therefore, we think that the Act was con- 
stitutional, consequently we think that the Court below was 
right in refusing to sanction the bill. 

It is understood, that such Acts as this, have been held to 
be constitutional in others of the States. But as decisions 
made upon questions growing out of the Constitutions of 
other States, cannot have much weight in questions growing 
out of the Constitution of this State, such decisions have 
been regarded by me, as hardly worth citing. 


Judgment affirmed. 





Dor, ex dem. Rawson Carn and James Morais, plaintiffs in 
error, vs. Ror, cas. ejector,and Grorce W. C. Monrog, ten- 
ant in possession, defendant in error. 


Statute 32 Henry VIII, chap. 9, not of force in Georgia. 


Ejectment, in Lee Superior Court. Tried before Judge 
Auten, March Term, 1857. : 


John Doe, upon the several demises of Rawson Cain and 
James M. Morris, brought his action of ejectment against 
Richard Roe, cas, ejector, and George W. C. Monroe, tenant 
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in possession, to recover lot of land No. 14 in the second dis- 
trict of Lee county. 

Brief of evidence.—Plaintiff introduced 1st, a copy grant 
from the State to Rawson Cain for the premises in dispute, 
dated 23d June, 1843. 

2d. A deed from Cain to James A. Morris, the real plain- 
tiff, for the premises in dispute, dated 3d September, 1853, 
recorded 6th October, 1853, the same being a clear warran- 
ty deed. 

3d. Green B. Mayo, a witness, who testified that the de- 
fendant, Monroe, was in possession at the time suit was 
brought, and had been in possession about twelve or eigh- 
teen months, Plaintiff here closed. 

Defendant testimony.—\st. A warranty deed from David 
A. Vason to defendant, for one-half of the lot in dispute, da- 
ted 25th November, 1850, recorded 7th January, 1851. 

2d. A quit claim deed from William J. Parker to defend- 
ant, for the other half of the lot in controversy, dated 27th 
November, 1850, and recorded 7th January, 1851. 

3d. A deed from Rawson Cain to defendant, for the same 
lot, dated 25th January, 1854, and recorded 3d February, 
1854. 

4th. Edward B. Floyd,a witness, who proved that defend- 
ant went into possession of the land in the latter part of — 
1850, in November or December of that year, and has occu- 
pied and cultivated it ever since; has cleared about one 
hundred and fifty acres of it. That the rent of the land was 
worth about two dollars per acre, and the clearing was worth 
the rent for two years. Defendant closed. 

The jury found for the defendant, and plaintiff's counsel 
moved for new trial on the following grounds: 

Ist. Because the Court refused to charge the jury as re- 
quested, that the statute of 32 Henry VIII is not in force in 
Georgia. 

2d. Because the Court refused to charge the jury as re- 
quested, that if the jury believe from the evidence that the 
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defendant bought from Cain, he is estopped from setting up 
the adverse helding as against his vendor, or from making 
void a deed of anterior date, by reason of his possession. 

3d. Because the Court refused to charge asrequested, “that 
there can be no adverse holding of the land as against the 
vendor.” 

4th. Because the Court refused to charge without qualifi- 
cation, as requested by plaintifi’s counsel, “that if the de- 
fendant has failed to prove adverse possession with a dona 
fide claim of right, then the deed to Morris is not void, and 
the plaintiff is entitled to recover.” 

5th. Because the Court refused to charge as requested, 
“that the deeds from Vason and Parker are mere color of 
right, and no evidence of adverse possession.” 

6th. Because the Court refused to charge as requested, 
that ifthe jury believed that Monroe received a deed for the 
lot from Cain, in January, 1854, this was a recognition of his 
title, and estops Monree from denying it; and if they believe 
that Cain had before that time, to-wit, in September, 1853, 
conveyed the land by deed to plaintiff, then plaintiff is enti- 
tled to recover. 

7th. Because the Court charged the jury, that if defendant 
was in possession of the land under a deed, that made his 
possession adverse. 

sth. Because the Court erred in charging the jury, that 
they might find the defendant was holding adversely from his 
cultivating the land, clearing it, putting up fences, and from 
any other circumstances of that kind in proof, if defendant 
was in actual possession under title and claim of right. 

9th. Because the Court erred in charging, that notwith- 
standing Cain may have made a deed to plaintiff, in Sep- 
tember, 1853, and defendant knew that fact, yet if defendant 
was in possession at that time under a deed, the deed to plain- 
tiff was void, and defendant might, after the suit was 
brought, buy the lot from Cain, and receive adeed from him, 
and if he did so, they must find for defendant. 





MACON, JUNE TERM, 1857. 





Cain and Morris vs. Monroe. 





10th. Because the verdict is against law and the evidence. 

11th. Because the verdict is strongly and decidedly against 
the weight of evidence. 

The Court overruled the motion for a new trial on the 
grounds therein stated, and plaintiff by his counsel excepts. 


Hawkins & McCay, Lanter & AnpErson, for plaintiff in- 
error. 


Vason & Davis, for defendant in error. 


The Court not being unanimous, the Judges delivered 
their opinions seriatim. 


By the Court.—McDonatp J., delivering the opinion. 


This was an ejectment brought in the Superior Court of 
Lee county, in favor of Doe, on the several demises of Raw- 
son Cain and James M, Morris, vs. Roe, casual ejector, and 
George W. C. Monroe, tenant in possession. On the trial, 
the plaintiff, in support of his case, introduced a copy grant 
from the State of Georgia to Rawson Cain for the premises 
sued for, dated 23d June, 1843, and a deed from Rawson 
Cain to James M, Morris, one of the lessors of the plaintiff, 
for the same land, dated 3d September, 1853, and recorded . 
6th October, 1853. It was a warranty deed. The plaintiff 
then proved that the defendant was in possession at the time 
the suit was brought and the writ served, and had, at that 
time, been in possession about twelve or eighteen months. 

The plaintiff here closed. 

The defendant then introduced in evidence a warranty 
deed from David A. Vason to the defendant, for one-half of 
the land sued for, bearing date 25th November, 1850, and re- 
corded January 7th, 1851; also a quit claim deed from Wil- 
liam J. Parker, for the other half of the premises in dispute, 
dated 27th November, 1850, and recorded 7th January, 1851, 
He then introduced a deed from Rawson Cain, for the entire 
premises sued for, bearing date 25th January, 1854, and re- 
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corded 3d February, 1854. The defendant then proved that 
he entered into the possession of the lot of land sued for, in 
November or December of the year 1850, and has occupied 
and cultivated it ever since, and has cleared about one hun- 
dred and fifty acres. Theland was worth for rent about two 
dollars per acre, and the clearing was worth the rent for two 


years. Z 
The jury found a verdict for the defendant. Whereupon 


the plaintiff’s counsel moved for a new trial on eleven 
grounds, and amongst them, that the Court refused to charge 
the Jury, as requested by plaintiff’s counsel in writing, that 
the statute of 32 Henry VIII is not of force in Georgia, was 
one. 

The Court refused the new trial, overruling all the grounds 
taken therein, and the plaintiff’s counsel excepted. As this 
Court reverse the decision of the presiding Judge in the Court 
below, on the ground that he committed error in refusing to 
give the above charge as requested, it will be unnecessary to 
advert to other grounds taken in the motion on which error 
is assigned. 

The only question then, is, whether the statute of 32 Hen- 
ry VIII, chap. 9, commonly called “ the Bill of Bracery and 
buying of titles,” enacted before the British government had 
a foothold on this continent, is of force in Georgia. 

It is insisted by the counsel for defendant in error, that it 
having been adjudicated by this Court that the statute is of 
force here, it is no longer an open question, and cannot now 
be considered. I know of no rule which precludes an appel- 
late Court from reviewing its own decisions, and overruling 
them. It isa duty of such Court, of the highest obligation, 
if, by its decision, it has established as law, that which, it be- 
comes satisfied, is not law, to annul its error, and to restore 
the stream of justice to its ancient and legitimate channel- 
There is no question of its power to do it, and there is as 
little question ofthe morality and justice which require it. 
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A supreme corrective judicial tribunal is valuable only when 
it gives uniformity to Jaw. This cannot be unless its decis- 
ions be based on correct legal principles. I must not be un- 
derstood, however, as attempting to shake the doctrine of 
stare decisis. For it is essential to the safety of every com- 
munity that the law should be settled and understood; and 
when a decision is once deliberately made, it ought not to 
be disturbed but for the most cogent reasons, and upon a 
clear manifestation of error. 1 Kent’s Comm. 476. Chan- 
cellor Kent remarks, in the page following that quoted above, 
that he is not to be “understood as pressing too strongly the 
stare decisis, when he recollects that there are one thousand 
cases to be pointed out in the English and American books 
of reports, which have been overruled, doubted, or limited 
in their application.” Itis probable,” he says, “that the re- 
cords of many of the Courts in this country are replete with 
hasty and crude decisions; and such cases ought to be ex- 
amined without fear, and revised without reluctance, rather 
than to have the character of our law impaired, and the 
beauty and harmony of the system destroyed by the perpe- 
tuity of error.”’ 

I will now refer to some of the decisions claimed to have 
been made by this Court in reference to the statute of Hen- 
ry VIII. 

The first case is that of Pitts vs. Bullard, 3 Kelly, 17, in 
which the Court remarks that it is perhaps unnecessary to 
express any opinion as to the validity of the deed from Mc- 
Whorter to Bullard, which was the deed claimed to be void 
under that statute, it being admitted that Pitts wasin adverse 
possession at the time of its execution. It wasstated by the 
Court that the statute of Henry VIII was embraced in the 
digest of English statutes of force in the State of Georgia, and 
was in affirmance ofthe commonlaw. The Court only sta- 
ted the principle, and did not undertake to discuss it; and 
said hypothetically, if this be the law still, then the deed to 
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Bullard transferred no right to him, as Pitts was, at. the time | 
in possession under sheriff’s titles, claiming the land as his 
own. The circumstances of this case show that this point 
was not very deliberately considered, nor was it necessary, 
as it was decided on other grounds. From the case as sta- 
ted, there was manifestly no adverse possession of the land at 
the time of the sale made by McWhorter to Sims. He sold 
the land certainly as early as 1885, and gave his bond to 
Sims to make the title; for Sims, in 1835, transferred the 
bond to Bullard. Pittsdid not enter into possession until 
December, 1837. 

McWhorter, in compliance with his bond, executed a deed 
to Bullard, to whom it had been transferred, on the 18th of 
January, 1838. Itwas certainly not champerty or mainte- 
nance to execute a deed, when there was an adverse posses- 
sion, in completion of a sale of the land, made when there 
was no such possession. In the case of Raymond vs. Jack- 
son, cited in Jackson vs. Bull, 2 Caines case $01, it was de- 
cided “that whenever it is intended to be shown that nothing 
passed by a grant, by reason that at the time, there 
was a possession in another, adverse to the grantor then 
the time to which the grant is to relate, is the time when 
the bargain for the sale was finally concluded between the 
parties ; and that, consequently, any intermediate adverse 
possession, before the execution of the conveyance, (which 
is only the technical consummation or evidence of the grant) 
can never affect it”? Hence, I infer, that this point in the 
case was not considered with such deliberation as to preclude 
its re-examination by this Court, West vs. Holt, 20 Ga. Rep 
70. This Court has made the same decision. 

In the case of Harris vs. Cannon 6 Ga. Rep. 388, the 
Court make the remark, that a deed made by a person of full 
age, for the purpose of avoiding a deed made by him when 
an infant, being void as against the act forbidding the sale 
of pretended titles, could not have that effect until some act 
of disaffirmance by the infant. This is the substance of it. 
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The point now before us does not seem to have been made. 
The deed executed by the party when of age, in avoidance of 
his deed made when an infant, was not before the Jury. It 
was offered in evidence and rejected because its execution 
was not proven. The incidental remark of the Court as to 
the statute forbidding the sale of a pretended title, cannot be 
considered as an adjudication of the point, much less, can it 
be regarded as so solemn a judgment that it is not open to 
re-examination. 

In Harrison vs. Adcock 8 Ga. Rep. 68, the point was di- 
rectly before the Court, and without discussing it at all, was 
summarily disposed of by referring to the case of Harris vs. 
Cannon, just referred to, and of course cannot be considered 
asof higher authority than that case. In Thompsonvs 
Richards, 19 Ga. Rep. 594, my brother Lumpkin, delivering 
the opinion of the Court, said “it was straining pretty hard, 
perhaps, to adopt the 32 Henry, VIII, in a new country like 
this has been” and in Millsaps vs. Johnson 22 Ga. Rep. 105, 
he remarked that “it is exceedingly questionable whether 
any portion of this act, ought ever to have been adopted by 
our Courts, for the simple reason, that the policy in which 
this statute originated does not and never did exist here.’’ 
Such are the decisions of this Court in regard to the Statutes 
of Henry the VIII, which we are called on to consider as bar- - 
ring further enquiry intoit. A majority of this Court think 
that these decisions ought to be reviewed, and overruled as 
far as they recognize that statute as of force here, and the law 
finally and definitely settled by a solemn enquiry into and 
adjudication of the matter. We will proceed to that task. 

It does not follow, that, because thes tatute of 32 Henry VIII, 
chapter 9, to prevent the buying and selling pretended rights 
or titles, is to be found in Schley’s digest, it is of force here. 
We can scarcely be said to have the assertion of the able and 
distinguished compiler, that it is of force in this State—and 
this Court ought to be well assured that it is of force, before 
it so pronounces it. If it beof force here, it is simply by vir- 
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tue of our statute adopting certain of the statutes and com- 
mon laws of England. 

That statute adopted such of the statute and common laws of 
England, as were usually in force in the Province on the 
14th May, 1776, so far as they are not contrary to the Con- 
stitution and form of Government established in this State, 
Cobb 721. 

It is not extraordinary that in the absence of reports of judi- 
cial decisions ofthat time, the learned compiler encountered 
difficulty in ascertaining what English statutes, and what 
portions ofthe common law of England were of force in the 
province on the 14th of May, 1776. He alludes to his em- 
barrassment, and informs us that he was relieved from it, by 
the suggestion of a learned friend, “that the colonists of Ame- 
rica brought with them from England, as their birth-right, 
all the laws of the the mother country, which were capable of 
being so transferred, up to the period of the settlement of 
Georgia, therefore all the English statutes of a general nature 
must be considered to have been in force anterior to the 
revolution.” ‘Thecompiler had already quoted from Black- 
stone, what I considera more reliable rule, viz: that the col- 
onists brought with them so much and such parts of the laws 
of England as were applicable to their new situation; such, 
for instance, as the general rulesof inheritance. It is mani- 
fest from the terms of our act of revival, that it was by no 
means considered that all the statutes of England, of a gen- 
eral nature, were of force in Georgia, prior to the 14th of May 
1776. Such of them as were usually in force before that 
time, were adopted, and none other, and ¢hey must not have 
been contrary to tue Constitution, laws and form of Govern- 
ment established in this State. To give them force and effect 
here they must have been recognized and acted upon. The 
condition of things and circumstances of the people, must 
have called for their application prior to that time—and they 
must havebeen usually in force. “The growth of the colony 
and the improvement of society” must have actually called 
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theminto use. If it be said, that the perplexities which so 
embarrassed the able compiler of the English statutes of 
force here,as to prevent him, with his clear head and dis- 
criminating judgment, from arriving at positive certainty as 
to all the English statutes of force at the period, fixed in the 
law, must be encountered by any mind which undertakes the 
same retro-spection into the laws, for the purpose of ascer- 
taining whethera particular English statute be of force, I can 
only reply, thatit is true, and if they are so great as to prevent 
the mind from reaching a reliable conclusion, it ought to be 
considered that the statute is inoperative. If there be doubt on 
the subject, the judiciary has no power to remove it. It re- 
quires the more potent authority of the Legislature to do that. 
The judiciary must content itself with enquiring whether the 
particular statute, relied upon as affecting the rights of one of 
the parties before it, was usually of force in the province of 
Georgia on the 14th of May, 1776. If the practice of the 
Courts, the usages of the country, the dealings of men, the 
construction of contracts and the rules regulating the rights 
of property, have been uniform and in conformity with one 
of these ancient statutes, from the revolution to the present 
day, the conclusion is irresistible that the statute is in force. 
If there be no such conformity of conduct to the provisions of 
a statute ; if its authority and validity here have been gener- . 
ally disputed and contested, and its effective operation can- 
not be traced to the legal period that would give it force and 
effect, it is a safe rule to say that it cannot be regarded as 
law. Ifthe exigencies of society demand such a statute, the 
Legislature can enact it. There can be no question, Iappre- 
hend, that certain of the English statutes of a general nature 
were of force in Georgia, while certain others were not, prior 
to the revolution, and that it was so settled by judicial decis- 
ions. In 1778, the Legislature passed’an act declaring, 
among other things, that “all the laws of England, as well 
Statute as common, and heretofore used and adopted in 
the Courts of law of the then province, now State of Georgia, 
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and which were used and of force at the time of the revolu- 
tion” were declared to be of force, except an act specially 
mentioned. This was a temporary act, but I refer to it sim- 
ply to show that it continued in force the statute and com- 
mon law in England so far as they had been judicially de- 
clared to be applicableto the circumstances of the people and 
no further, Watkins’ Dig. 231, 232. 

It was said in the argument that, because the compiler was 
appointed by the Legislature, and his work was reported upon, 
under its authority, by distinguished lawyers, the statutes 
found in the digest and sanctioned by the committee, are 
therefore binding on the people and the Courts, and their va- 
lidity cannot now be questioned. This would be to give 
them the force and effect of re-enacted statutes, which could 
not have been the intention of the Legislature. The object 
unquestionably wasto collect and embody in a single volume 
for convenient reference, those statutes of England which were 
supposed by an eminent jurist to have been adopted in this 
State. TheCourts and the people are no more bound by 
them than they are by the digests of our own statutes, made 
by gentlemen of great legal ability, under the direct authority 
of the Legislature, or promulgated with the countenance of 
its subsequent approval. Laws found in such digests, are 
prima facie of force, nothing more. If at the time of the 
compilation of such a digest, some of the statutes embraced 
in it, are considered by the Courts as repealed, or superseded 
or otherwise inoperative, they must be declared so, The 
Court must examine and judge for itself, and consider the 
judgment of no.compiler however pureand distinguished he 
may be, as having the power and authority ofa statute. 

The provincial Courts,as I have shown, determined for 
themselves, what laws of England, as well statute as com- 
mon, were of force in the colony. All these laws so deter- 
mined to have been of force, which were not contrary to the 
constitution, laws and form of government established in 
this State, became the laws of this State, by the act of revi- 
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val, and so continue, unless they have been repealed; or su- 
perseded by repugnant legislation, Was the statute of 34 
Henry VIII, Chap. 9, among the English statutes adopted 
by the Colonial Courts, and was it usually in force during 
the existence, or at any period of the Colonial Govern- 
ment? Tradition furnishes no evidence of it; nor has 
there been a continuous chain of judicial decisions from 
the era of the revolution, showing that it was a stat- 
ute recognized by the Colonial Courts, applicable to the 
condition of the country and circumstances of the people of 
that time. The Court cannot decide that this statute was of 
force at that time, unless it have some sort of evidence of it. 
I find none satisfactory to my mind and judgment. There 
is no evidence of its having been regarded as law by our 
Courts, from the year 1794 to the present time. The con- 
cessions by the Courts to its authority are of recent date. 
They do not go back to the beginning of the present century; 
and when I reach another head, under which I shall con- 
sider it, I expect to show that its provisions were disregard- 
ed during and immediately after the revolution. It must be 
conceded that if it were not usually of force in the colony on 
and prior to the 14th of May,1776, it cannot become the law 
by the adoption of the Courts at this day, however changed 
our circumstances may be, and however applicable it may 
have become to our advanced and improved condition. To 
adopt it would be to enact it, and the Legislature alone can 
do that. : 

If it be granted that it is admissible for the Courtsnow, in 
the absence of proof of the kind to which I have alluded, to 
go back to the period antecedent to the 14th May, 1776, and 
in order to determine the question of an English statute’s va- 
lidity, conjecture the condition of the country and circum- 
stances of the people then existing, and upon that suppositi- 
tious state of things, form an opinion of the applicability of 
the statute thereto,and toadjudge that, because,in their 
opinion it ought to have been adopted, it was adopted and 
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was usually in force, it must be inferred that the statute 32 
Henry VIII, chap. 9, tested by that rule, was not among the 
adopted statutes of that day. The evil of buying of titles 
and pretended rights of persons not being in. possession,” 
complained of in the preamble of the statute, could not have 
been considered a mischief or a wrong, in an unsettled coun- 
try, where the owner could not occupy all of his immense 
tracts of land. It was the policy of the government to peo- 
ple the country and settle the lands. The English people 
owned not a foot of land on the Continent of America, at the 
time of the enactment of that statute, and the Parliament 
never extended its operation by express enactment, over the 
inhabitants of the country after the acquisition and settle- 
ment of territory here by England. The statute was passed 
for a densely inhabited country, where almost every acre of 
land which had been appropriated, was occupied by well 
defined boundaries, by a person claiming to be owner, or 
by tenants ofan acknowledged proprietor. Colonial legisla- 
tion furnishes strong evidence that it was never of force in 
Colonial Georgia. 

By the first section of an act of 24th December, 1768, 
provision is made for recording deeds made and executed in 
the British Islands, or in any other of the Colonies of North 
America, or in Great Britain or Ireland, Watkins’ Digest 
155. It is impossible that deeds made and evecuted abroad, 
could have been executed by livery of seisen ; and it is ex- 
ceedingly improbable that it could have been known to the 
grantor whether there was an adverse possession or not, of 
land sold and conveyed by him. The fourth section of the 
same statute declares that no deed of feoffment, bargain and 
sale, etc. etc., of land or tenements shall be impeached or set 
aside in any Courts of law or equity for want of atornment 
or livery of seisin, or enrolment, or for that such conveyance 
hath been made by way of assignment or endorsement on 
any other deed of conveyance without other ceremony, nor 
for any other defect in the form or in the manner of the ex- 
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ecution of any such deeds or conveyances or of the assign- 
ments or endorsements thereof, either in the first deed or in 
any of the mesne conveyances derived therefrom. No diffi- 
culty growing out of the adverse possession of the land at the 
time of the conveyance is alluded to in this statute. Deeds 
as they are represented in the act, were directed to be put on 
the record, which was, of itself, a statutory acknowledg- 
ment of their validity. As there is no evidence that the 
statute was ever of force in the Colony, and the inferences 
from Colonial legislation are againstit, I cannot consent 
to a judgment thatit is now the law of this State, and must 
determine the contrary. 

But if the act was ever of force in Georgia, it was super- 
seded, as I will now proceed to show, by the act of 1785, 
Cobb 164. By the act of 1760, Cobb 161, it was enacted 
that all conveyances of land and tenements should be made 
by deed of bargain and sale, or by deed of lease and release, 
or by deed of feoffment. Conveyances by the two former 
modes might be made without livery of seisin, but livery of 
seisin was necessary to the last mode of conveyance, to-wit : 
by feofiment. But whatever mode of conveyance was adop-. 
ted, there must have been seisin inthe grantor. If the 
conveyance be by bargain and sale, “there must be an estate 
in the bargainor of which he has the seisin”? Watkins on 
conveyances 238. By the second section of thestatute 32 
Henry VIII, chap. 9, which I am now considering, a person is 
prohibited from buying or selling lands or tenements, unless 
the person who shall bargain or sell the same, their ances- 
tors, or they by whom they claim the same, have been in 
possesion of the same or of the reversion or the remainder 
thereof, or taken the rents or profits thereof by the space of 
one whole year next before the sale or bargain, etc. Hence, 
by that statute it was essential to the validity of the sale, 
that there should have been seisin in him who made the sale. 
Prior to the year 1785, deeds of bargain and sale, and other 
deeds of feofiment or conveyance had been made, where 
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there had been no livery and seisin, and which had not been 
enrolled. The Legislature, on the 22d of February of that year, 
passed an act, the first section of which declares that no deed 
of feoffment, bargain and sale, and deed of gift or other con- 
veyances of lands or tenements whatsoever, theretofore 
made, should be impeached or set aside, in any Courts of 
law or equity for want of form, or livery and seisin, or en- 
rolment, etc., etc. The legislature did not consider them il- 
legal or invalid, and therefore did not legalize them. It 
rather considered them legal and valid, as having been exe- 
cuted in conformity with the usages and practices of the 
times, and prohibited the Courts from declaring them other- 
wise, The second section of the act declares what shall be 
a good deed of conveyance, and it prescribes all the requi- 
site of such deed, and they are : 

Ist. It shall be dona fide. 

2d. A valuable consideration must be paid. 

3d. It must be proved in the manner directed. 

4th. It must be registered. 

A deed thus executed is declared to be good and vaild in 
law and equity. Seisin in the vendoris not required; the 
deed is good and valid in law andequity without. Hence he 
need not have the possession required by the statute of Henry. 
The sale must be bona fide. The vendor must helieve that 
he has the title and ownsthe land, and that he sells the 
real title, whether there be an adverse possession or not. It 
cannot be dona fide if the sale involve the offence of main- 
tenance; and that offence is not involved, if the vendor sell 
the true title or ifhe, in good faith, believes he is selling such 
title and the sale be not made with the intent to get upa 
law suit, although a suit may be necessary to recover the 
land. “It is ahigh offence at common law, as plainly tend- 
ing to oppression, fora man to buy,atan under rate, a 
doubtful title known to be disputed, to the intent that the 
buyer may carry on the suit, which the seller doth not think 
it worth his while to do; and it seems not to be material, 
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whether the title be good or bad, or whether the seller were 
in possession or not, unless the possession were lawful and 
uncontested.” Bacon,.2b. Maintenance, Letter E. The 
statute of 1785, protects the true owner of land in the sale 
thereof, ifthe sale be made bona fide and for a valuable 
consideration, whether there be an adverse possession ornot, 
and so far asthe common law comes in conflict with it, the 
statute controls. Our land titles are of recent origin, and are 
easily traced, and a case can hardly arise in that part of the 
State in which the land was partitioned by lottery, where 
there is a possession adverse to the right of the true owner, 
but the title of the adverse claimantoriginated either in fraud 
or forgery ; and, in the older settled parts of the State, dis- 
putes respecting land titles usually grow out of interfering 
surveys. But be their origin what it may, the positive 
enactment of the act of 1785, cannot be reconciled with the 
harsh provisions of the statute of Henry 8th, if that statute 
had been previously of force, and, when they come in conflict, 
the latter must give way. Ifthe Legislature were to enacta 
statute making it a crime and cause of forfeiture of his land, 
for the rightful owner to sell and convey it, when another 
person was in possession of it claiming title adversely, 
whether that fact were known to him or not, it would shock 
the common sense and moral feeling of the entire country. 
Yet such is the statute of Henry VIII. 

It is unnecessary to consider whether the statute of Henry 
VIII under consideration, was in affirmance of the common 
law, for the English statute and common laws, both fall be- 
fore the act of 1785, which requires neither seisin in the 
vendor, nor livery of seisin to a purchaser to make a valid 
conveyance. I think therefore that the refusal of the Court 
below to give the charge to the jury requested by the plain- 
tiffs counsel, that the statute of 32 Henry VIII, chap. 9, is 
not of force in this State, was erroneous, and that his judg- 
ment must therefore be reversed. 


Judgment reversed. 
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Bennine J., concurring. 


The Court below decided that so much of the statute of 
the 32d Henry the VIII, as declares that no person shall sel! 
or buy lands, except the seller, his ancestors, or those under 
whom he claims the lands, have been in possession of the 
same, or of the reversion or remainder thereof, or have taken 
the rents thereof, by the space of one whole year next before 
the sale, on pain that the seller, and the buyer too, if “know- 
ing the same,” shal} forfeit the value of the land. And the 
question is whether that decision was right? The answer 
to this question, of course, depends on whether the law thus 
decided to be in force, is in force? To that question I go. 

It will be admitted. that the law is not in force, if the fol- 
lowing propositions are true: 

ist. The Colonists, when they came to Georgia, did nof 
bring the law with them. 

2d. The Colonists, after coming to Georgia, did not adopi 
the law. 

3d. Admitting that the Colonists, when they came, brought 
the law with them, or adopted it afterwards, they repealed it. 

4th. And never revived it. 

5th. The law was never specially imposed upon the Colo- 
nists, by either the King or Parliament. 

6th. The law was never adopted by the Colonists, after 
they became the people of an independent State. 

Are these propositions true? I think that they are, and I 
will try to make good my opinion: 

Ist. Is it true that the Colonists, when they came to Geor- 
gia, did not bring the law with them? 

What is the test for determining whether the Colonists 
brought with them any particular law or not ? 

Blackstone says: “ Besides these adjacent islands, our 
more distant plantations in America and elsewhere, are also 
in some respects subject to the English laws. Plantations or 
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Colonies in distant countries are either such, where the lands 
are claimed by right of occupancy only, by finding them 
desert and uncultivated, and peopling them from the moth- 
er country, or where, when already cultivated, they have 
been either gained by conquest or ceded to us by treaties. 
And both these rights are founded upon the law of nature, or, 
at least, upon that of nations. But there is a difference be- 
tween these two species of colonies, with respect to the laws 
by which they are bound. For it hath been held, that if an 
uninhabited country be discovered, and planted by English 
subjects, all the English laws then in being, which are the 
birthright of every subject, are immediately there in force. 
But this must be understood with very many and very great 
restrictions. Such colonists carry with them only so much 
of the English law as is applicable to their own situation, 
and the condition of an infant colony; such, for instance, as 
the general rules of inheritance, and of protection from per- 
sonalinjuries. The artificial refinements and distinctions in- 
cident to the property of a great and commercial people, the 
laws of police and revenue, (such, especially, as are enforced 
by penalties,) the mode of maintenance for the established 
clergy, the jurisdiction of spiritual courts, and a multitude 
of other provisions are neither necessary nor convenient for 
them, and therefore are not in force. What shall be admit- 
ted and what rejected, at what times, and under what re- 
strictions, must, in cases of dispute, be decided, in the first 
instance, by their own provincial judicature, and subject to 
the revision and control of the King in council; the whele 
of their constitution being also liable to be new-modeled by 
the general snperintending in the Legislature of the mother 
country. But in conquered or ceded countries, that have al- 
ready laws of their own, the King may indeed alter and change 
those laws; but till he does actually change them, the an- 
cient laws of the country remain, unless such as are 
against the laws of Gop, as in the case of an infidel country. 
Our American plantations are principally of this latter sort, 
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being obtained in the last century, either by right of con- 
quest and driving out the natives, (with what natural justice 
I shall not at present enquire), or by treaties. And therefore 
the common law of England, as such, has no allowance or 
authority there; they being no part of the mother country, 
but distinct, though dependent dominions. They are sub- 
ject, however to the control of the Parliament; though (like 
Ireland, Man and the rest,) not bound by any particular acts 
of Parliament, unless particularly named.” 1 Black. Com: 
107. 

According to this, all British Colonies fall into one of two 
classes, viz: the class of colonies planted in newly discov- 
ered, “ uninhabited” countries; or the class of colonies con- 
sisting of “ceded” or “conquered” countries, having inhabi- 
tants and laws of their own. 

Let us grant that Georgia belonged to the latter class, (and 
it would seem to be Blackstone’s opinion that it did,) then, 
if Blackstone is right, the laws that were in force over the 
colonists of Georgia, were “the ancient laws of the country.” 
The statute of 32d Henry the VIII. was no part of those laws, 
therefore, that statute was never in force over those colo- 
nists, 

But I deny that Georgia did belong to this class. I insist 
that it belonged to the class of colonies planted in newly dis- 
covered uninhabited countries, I admit that there were na- 
tive inhabitants of Georgia, and that the territory of Georgia 
was obtained from them by treaty or conquest; but then, I 
say, that whenever they parted with their territory in either 
way, they did so with the expectation and the intention to 
abandon the territory parted with, to the new owners; and 
that in every instance they acted up to this expectation and 
intention. I say that the aborigines and the new owners 
never lived mixed together on the same territory. This, I 
suppose none will dispute. It follows, that when the new 
owners settled on their new territory, it was in fact “unin- 


habited.” 
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At any rate, we may safely say, that if the territory was 
inhabited at all, it was inhabited by savages, almost destitute 
of law; and quite destitute of law suited to civilized men, 
such as the colonists were; we may safely say, that this law, 
such as it was, was never in fact in force over the colonists. 

Georgia then, I conclude, is to be set down in the class of 
colonies planted in “uninhabited” countries; and therefore, 
is to be considered as one, the inhabitants of which drew 
their laws from the mother country. 

What then is this test of his for determining what were 
the laws which they so drew ? 

He says that “such colonists carry with them only so 
much of the English law as is applicable to their own situ- 
ation, and the condition of an infant colony; such as the 
general rules of inheritance,” &c., that, “the artificial refine- 
ments and distinctions incident to the property of a great 
and commercial people, the laws of police and revenue,” &c., 
“and a multitude of other provisions, are neither necessary 
nor convenient for them, and therefore are not in force ;” that 
“what shall be admitted, and what rejected, at what times, 
and under what restrictions, must, in cases of dispute, be de- 
cided, in the first instance, by their own provincial judicature, 
subject to the revision and control” of the King and of Par- 
liament. 

This amounts to saying that, if, in the opinion of the co- 
lonial Courts, (subject to the revision of the King, or that of 
Parliament,) any English law is one which was neither 
necessary nor convenient for the colonists, it is one, of which 
we may affirm, that the colonists did not bring it with them. 

The State has succeeded to the colony; and the State 
Courts to the Colonial Courts, and to the judicial powers of 
the King and Parliament. 

We may say, then, that according to this test, if, in the 
opinion of the State Courts, any English law is one which 
was neither necessary nor convenient for the colonists, it is 
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one, of which we may affirm, that the colonists did not bring 
it with them. 

This is Blackstone’s test. Is this a good test? I think so. 
It is, I believe, the test generally, if not universally accepted. 
It is the one which the compiler of the English statutes in 
force in Georgia, Gov. Schley, was, at last, compelled to ac- 
ceptin spite of himself. It is-the one on which the commis- 
sioners for revising the compilation seem to have acted. 

Gov. Schley, adopting the language of a “learned friend,” 
says, “ that the colonists of America brought with them from 
England, as their birthright, all those laws of the mother 
country which were capable of being so transferred, up to 
the period of the settlement of Georgia. Therefore, all the 
English statutes of a general nature must be considered to 
have been in force anterior to the revolution.’ He then 
says, “conceiving this rule susceptible of application to the 
subject under consideration, I have adopted it, &c.” But he 
admits that in practice, he could not follow the rule; for he 
says, that “ many statutes, although general in their nature, 
were from the subject matter,’ &c., “totally inapplicable. It 
became necessary, therefore, to establish a line between such 
statutes, as could not at any time have been suited to the 
situation of the people, and such as might reasonably be sup- 
posed to be adapted to their wants and their use; and then 
to compare these last with the Constitution, laws, and form 
of government since established, and select such as were not 
repugnant to them.” Pref. to Schley’s Dig. 23, 24. 

So, that after all, he is compelled to take Blackstone’s test, 
for this is but that test. 

The commissioners to revise his digest rejected some stat- 
utes ofa general nature which he had selected. Those stat- 
utes are to be found in the appendix to the digest. 

I think, then, that I may say, that this test of Blackstone’s 
is the true test. 

Taking this as the true test, the question, whether the col- 
onists brought the law in question with them, becomes this : 
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Was that law such, that this Court’s opinion of it ought to be, 
that it was a law neither necessary nor eonvenient for the 
colonists, 

What then is that law? 

The substance of it is as follows: No person shall sell or 
buy lands except the seller, or his ancestors, or those under 
whom he claims the land, “have been in possession of the 
same, or of the remainder or reversion thereof,or taken the 
rents or profits thereof, by the space of one whole year next 
before” the sale, on pain that such seller, and the buyer 
too, knowing the same, shall each forfeit the whole value 
of the lands. 

The words, “by the space of one whole year,’ must be ta- 
ken to relate equally to the words, “have been in the pos- 
session of the same,” and to the words, “taken the rents or 
profits thereof,” 

This is the more natural construction of the language. 

This construction makes the law consistent with itself. 
Being in possession for a year, and taking the rents for a 
year, ought to stand on the same footing. Indeed, when the 
owner is taking the rents, he is virtually in possession—in 
possession by his Zenant. 

The other construction, that by which the relation of the 
words, “ whole year,’ would be confined to the words, “have 
taken the rent,” would go far towards defeating the object of 
the law. According to that construction, if a man himself, 
or his ancestors, or any person under whom he claimed, had 
ever, at any time, however remote, been in possession, the 
man might sell, although it might be, that at the time of the 
sale, he was not in possession, and somebody else was. A 
construction making the law tolerate such a sale as this, 
would, it must be obvious, defeat in a great measure the ob- 


ject of the law. 
These two constructions are the only ones of which the 


language is susceptible. To say that the language does not 
forbid a man to sell, though he may be out of possession, and 
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have been so for years, unless somebody else is in posses- 
sion, and possession adverse, is not, it seems to me, to con- 
strue law, but to make law. 

Yet, I believe, that there are dicta, if not decisions, to the 
effect that the language does not forbid a man to sell except 
in this case, The truth is, that this law is so bad that the 
effort to get rid of it has produced wild work, both in dicta 
and decisions. See Plow.85. 

I assume, then, that the meaning of the law is, that no per- 
son is to sell, unless he or those under whom he claims have 
been in possession fora year, or have taken the rents for a 


year. 
What would be the natural effect ofsuch alaw? To stop 
the sale of all lands except those, the possession or the rents 
of which had been enjoyed for one year at the time of the 
sale by the seller, or by those under whom he claimed. 
Now, was a law that would have stopped the sale of land 


to such an extent as this, a law that was necessary or conven- 
tent for the first colonists of Georgia? 

What was their situation? On landing from a wide ocean, 
they found themselves standing on the soil of the province 
of Georgia, a territory of vast extent, covered all over with 
forest, except here and there a patch, and destitute of inhab- 
itants, except some small bands of roaming savages. They 
found all the land owned iu undivided parts, by the King 
anda great corporation—the King having granted to “the 
trustees for establishing the colony of Georgia in America,” 
“seven undivided parts—the whole in eight equal parts to 
be divided—of all those lands.” Schley’s Dig. 430, 435. 
There was not an acre of which, it could be said, that either 
the King or this corporation had been in possession of for 
a year, and had taken the rents of fora year. There was 
not much more, of which it could be said, that the savage na- 
tives had ever been in possession of, at any one time for as 
much asa year. Rents were unheard of. In a word, there 
were no lands falling within the exception of the law, and 
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therefore, no lands to be bought or to be sold, if the law was 
in operation. 

This, then, was the situation ofthe colonists: they need- 
ed land above all things; they had come three thousand 
miles across an ocean for Jand; around them lay land in un- 
told quantities ; the owners of this land were eager to sell it; 
they got it only to sell it. And this being the situation of the 
colonists, it is manifest that any law that would have pre- 
vented them from,buying this land, would have been a law, 
not only not necessary or convenient for them, but a law fa- 
talto them. 

The part aforesaid of 32 Henry VIII was such alaw. 

This, I think, is the conclusion to which the Courts of 
this State ought to come. 

My first reason then for thinking it true, that the colonists 
did not bring this law with them, is, that the law was such 
that the Courts of this State ought to hold it to be one that 
was neither necessary nor convenient for the colonists. 

My second reason is founded upon this: The law did not 
bind the King. 

The law did not bind the King. “The King is not bound 
by any Act of Parliament, unless he be named therein by 
special and particular words.” 1 Black. Com. 261. 

Before the making of the grant to the trustees, all the — 
land here belonged to the King. It is manifest, therefore, 
that this law could not, before that grant, have been op- 
erative here, asto any of the land, without the law’s binding 
the King. 

After this grant, one undivided eighth still belonged to the 
King. Asto this part then there wasnochange by the grant, 
The rest passed to the trustees, on the terms of their paying 
tothe King a specified rent for any ofit they might sell; on 
terms, therefore, that were such as to make it highly to the 
King’s interest that they should sell outthe land rapidly. It 
is equally manifest, therefore, I think, that a law calculated 
to stop the sales of the land, as this law was, could not, with- 
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out binding theKing, without affecting the King’s interests, 
have been operative, even upon this part of the land granted 
by the King to the trustees. 

At the end of twenty years, the trustees surrendered the 
grant, and the King again became the owner of all the land, 
except such small part as the trustees might have sold off; 
and that was comparatively a very small part. 

And thus things remained until the revolution; the King 
from time to time granting off portions of the land to individ- 
uals, or authorizing it to be done, but retaining the far great- 
er part of the land himself. 

I think I may say then, that this law could not, without 
binding the King, without affecting the Kings interest, have 
been operative here, at any time before the revolution. 

But, as the King is not mentioned in the law, the law 
could not bind the King. Hence, the law could not have 
been operative here, at any time before the revolution. 

This law is such, that it is manifest, that all the cases cov- 
ered by it may be distributed into three classes. One,a class 
including those cases in which, at the time of the sale, nei- 
ther the seller nor any one else is in possession; one, those 
in which, at the time of the sale, the seller is in possession, 
or in the enjoyment of the rents, but has not been so for a 
year; and one, those in which, at the time of the sale, an- 
other than the seller is in possession, and in possession ad- 
versely tothe seller. And it will not be disputed that a great 
majority ofthese cases will fall into the first two classes. 

And the law is also such that it may be treated as consist- 
ing of two parts, a prohibitory and apenal part. The pro- 
hibitory part prohibiting a sale in any of the cases included 
in any ofthe three cases; the penal part imposing a penalty 
in every instance of such a sale. 

Now, it is conceded by all, I believe, that the penal part 
was never in force here a¢ all, and that the prohibitory part 
was never in force here as to any of the cases included in 
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the first and second classes, and these two classes contain a 
large majority of all the cases. 

And it is: conceded by this Court, in Pitts vs. Bullard, (3 
Kelly, 17,) that the prohibitory part, though in force as to 
the cases included in the third class, viz: cases of a sale 
where there is adverse possession, yet is subject to evasion by 
the easy shift of a demise on the part of the buyer, in the 
name of the seller. 

These particular concessions amount to a general ‘conces- 
sion, that, of all this law, no part except a very small part, 
and that a part susceptible of easy evasion, was ever in force 
in Georgia; and of course, to a concession, that when the 
colonists came here they brought with them no more of the 
law than this insignificant part. 

And I say that if it be true that they did not bring with 
them the other, and far greater part of the law, the fact affords 
a strong argument to show it to be also true that they did 
not bring with them this insignificant part. 

And this argument derives support from the conduct of the 
colonists and their successors, both in private and in public 
life. That conduct shows that they never regarded the law 
as in force. They ever acted as if none of the law was in 
force. They were never deterred for a moment from selling 
their land, by the fact that they might not be in possession of — 
the land, or the fact that some third person might be in the 
adverse possession of the land. 

And in harmony with this was their public conduct, their 
conduct as legislators, 

They passed laws saying that “all the property” of a man 
shall be bound by a judgment against him, laws that fi. fas. 
and attachments against a man may be levied on “ his estate, 
both real and personal.” And in no instance did they make 
any exception of the case in which a man’s real property 
may be in the adverse possession of a third person; rather 
they did what showed that they intended not to except that 
case, for they provided a remedy, by claim, for that case, and 
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said, that in that special case, the onus of showing title in 
the defendant should be upon the plaintiff. 

These laws then, amount to a legislative declaration, that 
a man’s land may be sold at the instance of his creditors, al- 
though the land may be in the adverse possession of some 
third person. 

The Legislature again and again passed acts disposing of 
the public lands by lottery; that is, by chance; and in some 
of these lottery acts the Legislature prohibited the sale of 
chances (thereby implying that they thought chances saleable 
without such a prohibition; ) afterwards, by other acts, they 
repealed the prohibition. 

One of the first acts which they ever passed, was a regis- 
try act, to the effect that deeds were to be recorded in a speci- 
fied time; and that, if a man made two deeds for the same 
land, and the younger was recorded in the specified time, and 
the older not, the younger should have precedence over the 
older. 

To see the extent of this act, let us suppose a quite suppo- 
sable case. A. conveys land to B., who, (as is natural,) goes 
into immediate possession, but fails to have his conveyance 
recorded in the specified time. Afterwards A. conveys the 
same land to C., who has his conveyance recorded in the 
specified time. Now, here, when A. makes the second con- 
veyance, that to C., B. is in adverse possession to A., and un- 
der ¢it/e, a conveyance made by 2. himself. Yet the statute 
says that this conveyance of his shall yield to that convey- 
ance of C.’s, made after his. 

Now, these acts, each and all, cut deeply into this law of 
Henry the VIII, and yet, in passing them, the colonists and 
their successors never once refer to that law. They seem to 
have acted as though they were unconscious of its ever hay- 
ing been passed. 

Thus then, the first colonists and all their successors, seem 
to have conducted themselves, both in the halls of legislation 
and in the walks of private life, in such a way as to show 
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that if this law was, in any particular, in force over them, 
they did not know it. 

It is conceded, as we have seen, that they left behind them, 
by much the greater part of the law—we may say all of it, 
that had arfy virtue in it. 

Put the evidence from those two sources together, and I 
ask, does it not afford a strong argument to show that the 
colonists left behind them every part of the law? I think 
80, 

Here, then, is my remaining reason for thinking that the 
colonists did not bring this law with them. 

2d. Assuming that I am right in this opinion, may it not 
be true, that the colonists adopted this law by some colonial 
act? I answer no, there is not, I am confident, any such act 
to be found. 

But let it be granted that the law, in one of these two ways 
or in some other way, got to be in force. 

3d. Then, I say, that in that case, the law was afterwards 
repealed—repealed by the aforesaid registry act of 1755. 

Hitherto I have insisted upon no more than that this act 
cut deeply into that law. I now say, that it cut that law to 
the vitals. To drop the figure, I now say, that this act, es- 
pecially when read in the light of subsequent legislation, is 
so repugnant to that law, as to amount to a repeal of the 
(aw. 

It is conceded, as we have noted, that no more of this law 
is in force than so much of it as prohibits the sale of lands, 
which, at the time of the sale, are held adversely to the seller. 

This being so, the question will be, does this registry act 
say, that the sale of lands, thus held, is no longer to be pro- 
hibited? And I answer, that the act does, as I conceive, in 
eflect, say so. 

The act contains these words, “ and such” (conveyances,) 
“as may be hereafter made within this province, be regis. 
tered within sixty days from date of the several deeds, con- 
veyances, or mortgages; in failure of which, all such as are 
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lawfully and regularly registered as aforesaid, shall be deemed, 
taken, and construed to be prior, and shall take place and be 
recoverable in law before any and every deed, conveyance 
or mortgage, which has not been lawfully registered as above, 
any law, custom, or usage to the contrary notwithstanding,” 
Cobb Dig. 159. 

Let us apply these words toa very supposable case—a 
case of which use has already been made: A. is the owner 
of land; he makes a conveyance of the land to B., who, as 
is natural, goes immediately into possession of the land. B. 
fails for “sixty days,” to have his conveyance “ registered.”’ 
A., after making this conveyance to B., makes another con- 
veyance of the land to C., who has his deed “registered’’ 
“within sixty days.” Here, then, is a case in which the land 
is at the time of the second sale, held adversely to the seller, 
and is so held under a perfect title, and a title derived from 
that very seller; consequently, here is the strongest case pos- 
sible of a possession adverse to the seller at the time of the 
sale. There can be but one other case of adverse possession, 
viz: that in which the occupant holds under some imperfeci 
title. And that is, manifestly, a much weaker case than the 
case in which the occupant holds under a perfect title. 
What then, do these words of the statute say, as to this sup- 
posed case? They say that the second deed “shall be 
deemed, taken, and construed to be prior, and shall take 
place and be recoverable in law before” the first deed, “ any 
law, custom or usage to the contrary notwithstanding.” 

And this is saying that the second sale shall be good, al- 
though made in the face of an adverse possession, and that 
one of the strongest kind possible. 

These words, then, are, so far as this supposed case is 
concerned, directly repugnant to so much of this law as cov- 
ers the case of a sale of land held adversely to the seller. 
Therefore, if that part of the law was ever in force, they re- 
pealed it, so far as that supposed case is concerned. And it 
is admitted that no other part of the law -was ever in force. 
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And I insist, that if, as to this supposed case, a case of 
sale in the face of an adverse possession, the strongest possi- 
ble, the words repealed the law, we may say, that, as to every 
case, they repealed it. Ifa law is such that it permits mur- 
der, is it not also such that it permits manslaughter? such 
that it permits justifiable homocide ? 

But am I right in claiming that these words of the registry 
act, give to the second deed a priority over the first, in this 
the supposed case? I think that I am, 

I stand, first upon the words ; and the words of an act are 
sufficient, when they are not ambiguous, and these are not 
ambiguous. They are, a// such conveyances “as are lawfully 
and regularly registered,” “shall take place and be recover- 
able in law before any and every ‘conveyance’ not duly reg- 
istered.” 

Secondly, I stand upon the context. It was not until 1837 
that any act was passed introducing exceptions to the univer- 
sality of these words. In the registry act of that year are the 
words following: “In all cases where two or more deeds 
shall hereafter be executed by the same person or persons, 
conveying the same premises to different persons, the one re- 
corded within twelve months from the time of execution, (if 
the feoffer have no notice of a prior deed recorded at the time 
of the execution of the deed to him or her,) shall have pref- _ 
erence.” Cobb Dig. 175. 

Here is the first place in which is to be found any legis- 
lative declaration that notice of the first conveyance, by the 
man taking the second, makes any difference. 

And it is the only place. The case of a deed taken with 
notice, then, is the only exception, and this is an exception 
made long after the passage of the original act. 

But I take broader ground. I say that this registry act is 
repugnant, not only to so much of this law as condemns the 
sale of land held adversely to the seller, but that it is also re- 
pugnant to the whole of the law. 

What was this registry act? It was an act that required 
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all deeds, all mortgages, all wills, whether already made, 
or to be made, to be registered within specified times. And 
it did not stop with an empty command; it went on to say, 
that every deed which should not be so registered should 
be postponed to every deed which should be so registered ; 
and that every will which should not be so registered should 
be void. , 

And the act further declared, that if any vendor or mort- 
gagor should “presume to execute a second or other deed,” 
he should be punished ina specified way. 

This was the act, and what was this but a legislative pro- 
clamation to all men, to this effect: “ Know ye, that hence- 
forth every sort of title to every sort of property may be in- 
vestigated and determined, in commerce, by this book of reg- 
istrations, with which we provide you. Buy from any body ; 
give credit to any body, in whom this bcok tells you is the 
title.” 

This was something new in law, and it was directly re- 
pugnant to the particular law in question. That says 
to all men: “Know ye, that ye are to buy land from nobody 
unless he, (or those under whom he claims,) has been for a 
year in the possession of the land, or in the enjoyment of 
its rents.” , 

The act says, “go by the possession.” This law says, “go 
by the ¢ztle.” Here is direct repugnancy. 

And the great principle of this registry act, that men in 
their dealings one with another, were to look to ¢itle rather 
than to possesston,is again and again recognized, in subse- 
quent legislation. 

There was subsequently passed an act which, in effect, 
abolishes livery and seisin; one which subjects al] of a 
man’s lands to his debts, regardless of whether they are in 
his possession or in somebody elses, or in nobody’s ; acts 
which dispose of the public lands by lottery, in which acts 
there is leave given to those having chances, ¢o sell their 





MACON, JUNE TERM, 1857. 113 


Cain and Morris vs. Monroe. 








chances; acts putting realty upon the footing of personalty, 
in important respects. 

And it was in the highest degree expedient, the circum- 
stances of the time considered, that this should be the prin- 
ciple to govern men in their dealings one with another. If 
it had been so, that no lands could be legally sold, except 
those of which a man (or those under whom he claimed,) 
had been in possession fora year, or even except those of 
which he was in possession at the time of sale,) how long 
would it have taken Georgia to come to what sheis? At 
the date of this act, probably nearly nine-hundredths of the 
territory of Georgia was in forest, unoccupied by citizen or 
subject. 

I say, then, that this registry act of 1755, was repugnant 
to the law in question, and therefore, that the act repealed 
the law, if the law was ever in force in Georgia. 

4th. I insist that ifthe law was thus repealed, it was never 
revived again by the colonists, whilst colonists. 

I feel safe in saying, that no Colonial act for its revival, 
is any where to be found. 

5th. There is no pretence that the law was ever specially 
imposed upon the colonists, by the King or by Parliament. 

If I am right thus far, Iam authorized to say that, the law 
was notin force at the time when the colonists became an 
independent people, and that it had not been in force at any 
time after 1755, if ever. 

6th. And I maintain, that the law was never adopted by 
them, after they became an independent people. I maintain, 
that there is no act of the State of Georgia by which the law 
was adopted. 

The adopting act of 1784, is not one by which the law 
was adopted. That act adopts such laws as were in force 
on the 14th day of May, 1776, and no others. And this 
law, I think I have shown, was not in force on that day. 

The legislative resolution, by which Schley’s Digest came 
into existence, is not an act by which the law was adopted. 

9 
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That resolution merely says, that a compiler shall be ap- 
pointed ; that his compilation, after being submitted to the 
revision of “three learned in the law,” shall be approved or 
disapproved by the Governor; that if approved by him, he 
shall subscribe for two thousand volumes of it, if it does not 
cost more than four dollars a volume. Schley’s Digest X. 
This is by no means saying that every statute which the 
digest, to be made, may contain, shall be considered as in 
force, or thatno statute which the digest muy not contain, 
shall be considered as not in force. 

Nor has the resolution ever been so understood. It was. 
not so understood by the compiler himself. He puts several 
statutes in an appendix to the digest, saying, that they “are 
considered by the compiler to be of force,” “but the gentlemen 
composing the committee of revision, think differently, and 
therefore they are not permitted to have a place in the body 
of the work.” Note preceding pref. note to appendix. 

The 43d of Elizabeth, commonly called the statute of 
charitable uses, is not in Schley’s Digest. Yet in Beall ws. 
The Executors of Flox, 4 Ga., 422, it is said, that “the prin- 
ciples of the statute of 43 Elizabeth, have been adopted in 
this State” And see Warthenvs. May R. M. Charl. 614. 

We have several digests of our own statutes. Yet it has 
never been supposed, I believe, that if those digests contain 
a particular statute, it followed necessarily, that the statute 
was notin force, or, that if they did contain a particular 
statute, it followed necessarily, that the statute was in force. 

The fact then, that the 32d Henry the VIII, is to be found 
in Schley’s Digest, proves no more than this, that the com- 
piler of the digest and those appointed to supervise his work, 
thought that the statute was in force. This itself, certainly 
is much ; but, it is not enough, I think, to outweigh what I 
have herein presented in favor of a contrary opinion, 
especially since it is true, (as I think I may say with confi- 
dence that it is,) that this statute got into the digest in viola- 
tion of what was the avowed principle on which the digest 





MACON, JUNE TERM, 1867. 115 


Cain and Morris vs. Monroe. 








was compiled, viz: the principle that,“such statutes as could 
not at any time have been suited to the situation of the peo- 
ple,” were to be excluded. Pref 24. 

But if the law in question was not adopted by theadopting 
act of 1784, or by the act (resolution,) in relation to Schley’s 
Digest, then I feel myself at liberty to assume, that it was not 
adopted by any act of the State. 

These are my reasons for thinking the law not to be im 
force. 

I am aware that this Court has held a contrary opinion. 
But I do not think that the Court ever did so on much con- 
sideration. It is certainly true, that the Court in delivering 
its opinion, has not adverted to the views on which my 
opinion is founded. And an opinion that did not take those 
views into consideration, would be one which, I think ought 
not to be considered conclusive. 

I think, then, that the Court below in deciding that this 
law is in force, decided wrong. 


Lumpkin J., dissenting. 


A difference of opinion imposes upon me, the unpleasant 
necessity of maintaining, single handed, my opinion against 
that of my esteemed colleagues in this case. However un- 
equal the conflict, I shall not shrink from it; duty to myself, 
as well as the country, impels me to maintain my opinion 
firmly. 

The only question in this case is, whethera conveyance 
of land, by one against whom the land conveyed was held 
adversely, by claim of title, is void ? 

When this Court was organized in 1845, we found the 
affirmative of the foregoing proposition to be settled law 
throughout the State, and had been from time whereof the 
memory of the oldest attorneys ran not to the contrary. It 
seemed to be a doctrine at all times familiar to our people 
and constantly acted upon by them. The title in dispute, 
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like thousands of others in the State, was based upon it. 
Hence we inferred that being a well established principle of 
the common law, and peculiarly adapted to a new country, 
it was actually in force in this State before the revolution, as 
“suitable to the circumstances” of the colonists, especially 
had we aright so to conclude, as the 32d Henry the VIII, 
adopted in England for the purpose of more effectually en- 
forcing this principle, had been embraced in Governor 
Schley’s compilation, as one of the British statutes which 
was binding in Georgia. 

Without permitting ourselves, therefore, to inquire wheth- 
er this was a good or a bad law, we recognized and applied 
it as law, leaving it to the Legislature to change or repeal it, 
should it be deemed expedient to interfere. 

It is suggested that the statute of Henry VIII has been re- 
cently repealed, even in England, by the 8 and 9 Victoria, 
and thisis true. Having accomplished there the purpose 
for which it was intended, and the reasons in which it origi- 
nated having ceased to exist. I remark, however, that it 
was abrogated by the Parliament, and not by the Courts, 

The ancient common law mode of conveying land was by 
livery of seizin; and consequently, necessarily excluded the 
idea of a sale of lands by one not in possession. And Lord 
Coke, commenting upon the text of Littleton, that “‘no entry 
could be reserved to a stranger upon a feoffment,’ says, 
“here Littleton reciteth one of the reasons of the common 
law, and the reason hereof is, for avoiding maintenance, &c., 
and therefore, nothing in action, entry, and re-entry could 
be granted over.” 2 Thomas’ Coke, 99, 214, a. 

And this, no doubt, is the true foundation of the rule, 
namely: “nothing in action” merely, could be conveyed; 
or in other words, the vendor, not having the possession 
himself, nor the power to put the purchaser in possession, 
could not sell a lawsuit. 

We have said that delivery of possession was the essential 
part of a feudal transfer. But the statute of cases was made 
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the medium of transfer, without delivery of possession. The 
statute of Enrolments was passed to conteract the effects of 
this change, as muchas possible, by giving some notice and 
notoriety to the transaction. And soon after came the 32 of 
Henry VIII, called the “ Bill of Bracery, or buying of titles,” 
or the “ Pretended Title Act,’ which was expressly designed 
to preserve the transfer of possession as an ingredient of title. 

“This statute,” said Chief Justice Montague, in Partridge 
us. Strange, (1 Plowden, 88,) “has not altered the common 
law, for the common law, before the statute, was, that he 
who was out of possession ought not to bargain, grant, or let 
his title; and that if he had done so, it would be void. Then, 
the statute was made in affirmation of the common law, and 
not in alteration of it. And all that the statute has done is, 
it has added a greater penalty to that which was void by the 
common law.” 

“Tt is a mistake,” said Mr. Justice Duer, in delivering the 
opinion of the Court, in Hoyt vs. Thompson, (3 Sandford’s 
Rep. 430,) “to suppose that the lawof champerty is derived 
from the provisions of the statute of Henry VIII, which we 
have re-enacted, and which forbids the conveyance or sale 
of lands by a party out of possession. The statutory prohi- 
bition is only a partial affirmance ofa general rule of the 
common law.” 

We assume it to be true, upon undoubted authority, that 
the common law forbids every transfer of a disputed title, 
whether relating to real or personal estate of a person out 
of possession, and where the property is held at the time, in 
good faith, by another, under an adverse title, and the rea- 
sons of public policy, upon which the interdiction is founded, 
apply with equal force to every description. Coke Litt. 314; 
Bacon’s Abr. Grant, D; 1 Hawkins’ Pls. Cro. Booki, ch. 
$4, s.1; 2 Stor. Eq. Juris, 1048; 4 Black, Com. 135; 
Burke vs. Green, 2 Ball § Beatty, 517; Cholmondely vs. 
Clinton,4 Bligh’s N. &4; Baker vs. Wheling, 3 Sumner, 
475; Powell vs. Kumler, 2 Atkins, 224; Shackam vs, Bun- 
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der, 1 Eden, 308 ; Wallace vs. Duke of Portland, 3 Ves. Jr. 
493; Stevens vs. Bagnel, 15 Ves. Jr. 139; and the more re- 
cent case of Roper vs. Edwards, Young § Call, Ex. Rep. 431. 

In this last case, Lord Abinger, in a most elaborate opin- 
ion, establishes conclusively the point, that the right of an 
assignee or purchaser will never be admitted or enforced, un- 
less it appears that the assignor or vendor had, at the time 
of the transfer, a substantial possession or an immediate ca- 
pability of personal enjoyment of the property conveyed ; 
and that in other caszs, where there was adverse possession 
at the time ofthe transfer orsale, but the naked right of ac- 
tion only, such transfer is not upheld by the law, and that a 
purchaser under such circumstances has not a locus standi in 
publico, It isthe conveyance of nothing but a disputed ti- 
tle—a lawsuit which is now and always has been illegal and 
void. The thing conveyed being only available by a hostile 
action. I will only add that this whole doctrine is fully and 
satisfactorily discussed in the notes to Rowe & Dawson. 2 
White §& Tudor’s Eq. Cas. 201-241. 

Blot out then if you please the “ Bill of Bracery,’” and the 
doctrine for which we contend remains untouched ; sustain- 
ed as it is by all the books, text-writers, and reporters, from 
Brooke to Blackstone. 

Without then overruling the law thus firmly fixed and 
uniformly maintained, we cannot give effect to a deed made 
while there is adverse possession, Sucha decision cannot 
be made without an entire subversion of a principle coeval, 
as we have seen, with the law itself, and without an utter 
abandonment of the rules by which Courts, in judging of the 
validity of such transactions, have hitherto been governed. 
We should, contrary to the policy of the law, and the settled 
maxims and practice of the Courts, be giving sanction to the 
sale of a lawsuit, andthe purchase of a disputed title; and 
consequently will have exceeded the authority conferred on 
us by law. 

In some of the States, the statute of 32. Henry VIII has 
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been re-enacted literally; in some, has been modified; in 
others, it is regarded and acted upon as a part of the com- 
mon law; while, in a few, it has no existence whatever. 
Four of the old States, to-wit: Pennsylvania, New Jersey, 
New Hampshire and Delaware, and, I believe, three of the 
new, namely: Illinois, Missouri and Louisiana, making sev- 
en in all, stand against the remaining twenty-four, including 
Georgia, who, by adopting the common law, has, as we have 
shown, adopted, as a part of it, the doctrine that aconvey- 
ance by a party out of possession. with an adverse posses- 
sion against the grantor, is void as against the party in pos- 
session. In other words, as against the latter, the grantor 
has passed no right whatever to the grantee. This State is 
committed to this doctrine, not only by her adoption of the 
common law, in 1784, of which it was and ever had been a 
part, but likewise by the reception, approval and distribution 
of Schley’s Digest, containg the 32 Henry VIII as one of the 
British statutes of force in this State,and which was passed 
‘‘in affirmation of the common law, and not in alteration of 
it,’ and which has been uniformly held to be “suitable to 
the circumstances of our people.” 

Should it be asked, as it has been, why not adopt the whole 
of this Act, to-wit, its penalty? We reply frst, in the lan- 
guage of Senator Seward, in the case of Livingston against - 
the Peru Iron Company. (9. Wendell’s Reports 537.) “I 
am free to admit that the cases are numerous which show 
that the rigid features of the statute have been relaxed as to 
the conviction for the penalty imposed by the 8th section; 
and I will not undertake to defend, upon principle and sound 
reason, the anomaly, that a deed may be void, because made 
in violation of the statute, and yet the parties to the deed be 
held altogether acquitted of the crime which is constituted 
by a violation of thestatute. Yet such is the principle which 
has, if I mistake not, obtained and has prevailed so long, 
that it would be manifestly unsafe, for the sake of harmoniz- 
ing the decisions, to extend the principle as is contended for 
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in this case. The scienter is a necessary ingredient in the 
crime of a violation of this statute; and yet the question of 
scienter never was raised in an action between a party claim- 
ing under the deed, and the person holding adversely. In 
the case of Wickham vs. Conklin, (8. Johns. R. 226,) which 
was aqui tam action under the statute, the Court distinctly 
recognize the principle that adverse possession will operate 
to defeat a deed, although the making or taking the deed 
does not subject the party to the penalty of the statute. The 
same principle seems to be conceded in the case of Lane 
against Shears, (1. Wendell 433,) while it is freely conceded 
that the relationship of the parties ina deed may excuse 
them from the penalties of the Act; it is also most obvious 
that without exception the law has been received and settled 
in numerous cases, so far as I can find, without the interven- 
tion of a single conflicting decision, that adverse possession 
renders inoperative every grant of the premises except a 
release, so the law is laid down in Kent’s Com. vol. 4, p. 438 ; 
and I agree with the illustrious author, that the Legislature, 
in incorporating the same provision in the revised statutes, 
have only enacted what was universally understood to be 
the law before the revision. 1. 2..S.739, 8. 147. To reverse 
principles of law, thus solemnly and so long settled, would 
be most unwise; and upon a full view of that ground, I am 
clearly of the opinion, that, were it necessary to adopt one or 
other alternative, the Court ought, rather, to restore the strict- 
ness of the statute, as to the infliction of the penalty for 
champerty and maintenance, than, for the purpose of har- 
monizing the consequences of the Act, to abolish the doc- 
trine that adverse possession tenders void any deed executed 
by a party claiming title to the premises.” 

In addition to the masterly opinion of Senator Seward, 
from which the foregoing extract is made, and which com- 
mends itself to the grave consideration of all reflecting 
minds, and should especially be pondered well by those who 
would substitute their individual opinions in the place of the 
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well digested judgment of the Judicial world, I would re- 
mark, in the second place, that nothing is more common than 
to adopt a part of an English statute, as adapted to the con- 
dition of the country, and to reject a part as unsuitable. This 
is true as regards the statute of 43d Elizabeth, commonly 
called the statute of charitable uses. But in this case, as 
the one under consideration, it will generally be found that 
the part adopted has its foundation deeply laid in the com- 
monly law, and the Act is intended only to give it addition- 
al force, or to prescribe more definitely the mode and man- 
ner of applving and enforcing it. One thing is certain, viz: 
that while no case is reported or recollected, where the pen- 
alty of the statute has been inflicted, the unbroken tenor of 
adjudications in Georgia has been to hold the deed itself void, 
as against the party in adverse possession; and that the 
understanding of the Bar and of the people has been in ac- 
cordance with this usage, 

If it required then an Act of the British Parliament to en- 
able a right of entry, whether vested or contingent, to be dis- 
posed of by deed, I protest, under all the circumstances, 
against the exercise of this power by my worthy associates, 
while at the same time, I cheerfully concede that none are 
more competent to make or repeal laws. Even they, howev- 
er, have no authority to change the law from what it is and | 
always has been. Especially do I object to judicial legis- 
lation in this case, as the Legislature itself, at its last session, 
it is understood, solemnly refused to alter the doctrine of the 
common law. Nor doI wonder at it, seeing that the general 
policy of it remains in a great degree unquestioned and up- 
on the preservation of which, the security of estates so great- 
ly depends. Our professional brethren from Cherokee and 
South-Western Georgia insist most earnestly, that we shall, 
by setting aside the law, as it has been heretofore interpreted, 
expose their sections to harassment which would inevitably 
ensue from the sale of pretended titles. 

We cannot too often insist that the Courts are to expound 
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the laws, not to make them. They have no facilities for 
such an enquiry. And there is this wide difference betweer 
Bench law and that enacted by the General Assembly. The 
former always operates retrospectively, and overturns al 
that has been done, and by unsettling everything, re-opens 
the flood-gates of litigation. The other prescribes a rule of 
conduct for the future, and protects at the same time past 
transactions; and is thus much more benign in its effects. 
Is it right that contracts made, as in the present case, upon 
the faith of adjudications, commenced at so early a period, 
acquiesced in so long, and so often repeated, should be vaca- 
ted and set aside at this late period? 

The will of the Legislature is binding upon the judiciary, 
and this will may be expressed, by a positive enactment or a 
refusal to act, where they have the power, which is equally 
significant of the legislative mind. The will of the commu- 
nity, made known in either of these ways, should be para- 
mount. In this instance, we have both. The Legislature, 
as we have before said, not only adopted this doctrine as a 
part of the common law, and re-affirmed it, by the reception 
and distribution of Judge Scutey’s Digest, but what is equal- 
ly expressive, has acquiesced in it, as declared by the Courts 
for nearly three-quarters of a century. The Legislature can 
precisely adapt the remedy to the evil; Courts cannot. Anoth- 
er weighty consideration why the repeal of laws should be 
referred to the Legislature, rather than to the Courts. 

Some general expressions to be found in the old registry 
Act of 1785, are supposed to have repealed by implication 
the rule of the common law, for which we are contending ; 
as well as the provisions of the Act of 32 Henry VIII. The 
preamble to that Act, recites that “many deeds of bargain 
and sale and other deeds of feoffment or conveyance have 
been made, which have not been enrolled, or livery of seisin 
had, or which may be deficient in point of form, when it was 
the legal intent of the party to sell and lawfully convey 
the same.” 
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It is therefore enacted, “That no deed of feoffment, bar- 
gain and sale, and deed of gift or other conveyance of lands 
or tenements whatsoever, heretofore made, shall be impeached 
or set aside in any Courts of law or equity for want of form 
or livery of seisin, or enrolment, or for any other defect in 
the form or in the manner of the execution of any such deed, 
or in any of the mesne conveyances derived therefrom, so 
that the right were or would have been in the person or per- 
sons conveying, if such defects had not happened in such 
conveyances or in the manner of the execution of the same,” 
&e. 

The next section prescribes the mode in which deeds are 
to be made in future; and declares that “all deeds of con- 
veyances, by way of bargain and sale bona fide of lands and 
tenements, and executed under hand and seal, &c., shall be 
good and valid, &c., according to the true intent, construc- 
tion and meaning thereof.” Cobb 164, 165. 

I simply remark, that this Act has been upon the statute 
book for upwards of seventy years, and has never been sup- 
posed to have any application to the question under discus- 
sion, as it most obviously has not. It assumes that the per- 
son selling had the right to convey and intended to do so, 
Whereas, in the case of alienation of land held adversely, 
the vendor has no right to sell, and the bona fide of the trans- 
action has nothing to do with it, so far as the validity of the 
deed is concerned. The Act of 1785, was designed to cure 
and legitimate certain defective conveyances theretofore exe- 
cuted and to dispense with certain requisites in deeds, or livery 
of seisin, &c.,in conveyances thereafter to be made. But 
the grantor himself by no act of his could confirm and make 
good a conveyance made by him during an adverse posses- 
sion; neither could the Legislature do it for him. Nor did 
they inconsiderately attempt it by the Act of 1785, or any 
other statute. The Act of 1785, was a wise measure fram- 
ed for a widely different purpose. 

It is always dangerous to invoke general terms used in 
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statutes, and especially Acts which are ancient, and put a 
meaning upon them, confessedly not within the mind of the 
law-maker. 

And this Court acted upon this principle in the Temper- 
ance case in 15. Ga. Reports 408. 


For these, and other reasons, J am constrained to dissent 
from the judgment of a majority of the Court. 





Tuomas L. Bowen, plaintiff in error, vs. W. H. Waxe- 
FIELD & Co., defendants in error. 


W. & Co. addressed to their agent at Apalachicola an order, to this effect 
“ You will please ship per Captian Bowen’s barge, as follows of our good- 
WXe.: 

Mr. Bowen promises to take the goods at 150 per cent. on printed rates.” 

Across the face of the above order is written; “These goods to be shippe 
provided Captain Bowen can make arrangements to get his barge towed u; 
to Chattahoochee, or the goods shipped up there by a steamboat;” 

Held, that this paper was void as acontract for want of mutuality of obligation 


Assumpsit in Clay Superior Court. Tried before Judg: 
Kippoo, March Term, 1857. 


This was an action by Thomas L. Bowen against W. H. 
Wakefield & Co., for the recovery of $408 20, claimed to be 
due and owing by defendants, on a special contract fo) 
freights. 

The declaration alleged that plaintiff, being the owner anv 
master of a barge running the Chattahoochee river, agree 
with defendants to transport for them, from Apalachicola, 
Florida, to Fort Gains, in Georgia, a lot of goods, wares and 
merchandize, they agreeing to pay him 150 per cent. on or 
above steamboat rates; that, in pursuance of said contract, 
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defendants gave him orders upon their agents in Apalachi- 
cola for said goods, and he proceeded, then, down the river 
with his barge, and applied to, and demanded of said agents 
the goods specified in said orders, which they refused to deliv- 
er; that defendants had, im the meantime, countermanded 
their orders given to him,and said agents shipped said goods 
per a steamboat; that the freight on said goods, as per the 
contract with defendants, would have amounted to the sum 
of $408 20, which plaintiff claims he is entitled to, having 
performed, as far as he could, all his part of said agreement, 
and was put to great trouble and expense in the premises. 


The defendants pleaded the general issue. 


Upon the trial, on the appeal, plaintiff offered in evidence 
the following orders from defendants to their agents in Apa- 
‘achicola, to-wit : 


H. B. Taytor, Esa, Dear Sir :—You wil] please ship per 
Captain Bowen’s barge as follows of our goods, say 35 coils 
of rope, 1 tierce rice, 1 barrel of flour, 10 kegs lard, 4 barrels 
whisky, 1 hhd. sugar, 8 or 10 boxes tobacco, (if arrived,) any 
trunks or boxes of merchandize, should there be any, 10 or 
12 boxes liquors, if arrived, all the cheese, potatoes, onions 
and mackerel, one bil, containing keg of butter. 

Mr. Bowen promises to take the goods at 150 per cent. on 
printed rates. 

Yours, respectfully, 
W. H. WAKEFIELD & CO. 


Across the face of the above order is written: “These 
zoods to be shipped provided Capt. Bowen can make arrange- 
ments to get his barge towed up to Chattahoochee, or the 
goods shipped up there by a steamboat. 

W. H. W. & CO.” 

Messrs. Wm. G. Porter & Co.:—You will please ship, 
per Capt. Bowen’s barge, the 10 bales of bagging we pur- 
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chased of your Wm. G., Porter, in New York, and also the 5 
bales for Tuttle & Wakefield, Franklin, Ala. 
W. H. WAKEFIELD & CO. 

Fort Gaines, Nov. 5th, 1855. 

Across the face of this order was written: “Incase Capt. 
Bowen cannot get his barge towed up to Chattahoochee, or 
the goods shipped up there by boat, you will not ship by 
him, but by the Steamer Union, or any other opportunity 
that offers. W. H. W. & CO.” 

Plaintiff insisted that those orders contained the written 
contract of the parties. The Court held that they could go 
as evidence of the amount of goods ordered by defendants, 
and as an admission against them, but not as.the only evi- 
dence of the contract, but that parol testimony of the same 
or antecedent date, was admissible, to alter or disprove the 
same, to which ruling plaintiff excepted. 


Plaintiff next offered a freight bill, paid by defendants to 
the steamboat Ben Franklin, for goods shipped by her, to 
show the amount which he would have been entitled to un- 
der the order, if he had brought said freights. 

Plaintiff then proved that he went with his barge down fo 
Apalachicola; presented the orders fur the goods to the par- 
ties to whom they were directed; demanded the goods; 
that they refused to deliver them; and that he had-employed 
the Steamer Ben Franklin to tow his barge up the river. 


Defendants read the deposition of James B. Taylor, taken 
by commission, who deposed in substance, that plaintiff did 
present an order from defendants for the goods; they were 
not delivered to him, because of the previous arrival of a 
steamboat bringing news ofa rise in the river, and an op- 
portunity then being had to ship the goods by steamboat, 
and at the usual, or what is termed, printed rates; that the 
goods were shipped on steamer Ben Franklin; that plaintiff 
suggested the shipment of the goods by this steamer, and 
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did not expect, after he became aware of the rise in the riv- 
er, to get the goods; that he had received from defendants, 
previous to the presentation of the order, a letter informing 
him that they had given Capt. Bowen an order for some of 
their goods, but if he could not get his barge towed to Chat- 
tahoochee, or the goods shipped on a steamboat up to that 
place, not to ship by him; that the goods in his possession were 
an assortment of merchandise, amounting in quantity to 
about 400 barrels, and the freight to Fort Gaines, by steamboat, 
fifty cents per barrel; and that plaintiff remarked, after he could 
not get the goods, that somebody would have to pay him for 
his trouble and expenses in coming down with his barge. 

John G. Ruan deposed that he had in his possession, in 
the fall of 1855, ten bales of bagging, which he shipped by 
steamer Ben Franklin, at $2 50 per bale; that he in all cases 
obeys orders from the owners of goods, when he can do it, 
and knows nothing that would benefit either plaintiff or de- 
fendant. 

James R. Morris deposed, that in a conversation he had 
with plaintiff, just on his arrival after his first trip from Apa- 
lachicola, he stated that he was going back, as he could not 
get cotton enough to pay him very well, and he was going 
to try and get orders from defendants and other firms in Fort 
Gaines, for their goods; he said if the river should rise be- 
fore he came up, he could dispose of his box; in another 
conversation he said, he should make the trip and take the 
chances about goods up the river, and that if the river should 
tise while he was down he would not care about bringing 
his box back. 

James R. Murray testified that he was present at the time 
plaintiff came to see if defendants would give him an order 
for their goods; witness rather insisted on defendants to give 
him the orer, and defendants agreed to do so, and about the 
time, and while the order was being written, witness asked 
plaintiff what he would do in case the river rose before his 
return, so that steamboats could run, and plaintiff replied that 
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if the river rose he would leave his barge at the bay; that it 
would cost him more to have it towed up than the freights 
would be worth to him, and that in that event he should ex- 
pect the goods to be brought up on a steamboat. 

Defendants closed, and the Court charged the jury, that 
the orders of defendants above referred to, did not constitute 
a written contract; that they contained no mutuality of ob- 
ligation ; that under them, plaintiff could not have been held 
liable for any failure on his part, and consequently, the same 
lacked one of the material elements of a written contract, 
to-wit: mutuality of obligation. The Court also charged, 
that if they believed, from the evidence, that the defendants 
had contracted with plaintiff to bring their goods at specified 
prices, and the plaintiff had gone forward in the discharge of 
said contract, until prevented by defendants, that he was as 
much entitled to the amount of freight on the goods, as if he 
had actually brought them. But if they believed there were 
conditions in the contract with which plaintiff, on his part, 
failed to comply, then he was not entitled to recover. That 
whether plaintiff went on his own business, or at the instance 
of defendants alone, mattered not, that he was equally enti- 
tled, under the contract, even if he went on his own business. 


The jury found for defendants. Whereupon plaintiff’s 
counsel excepts, and alleges for error: 

1st. That the Court erred in deciding that the orders read 
in evidence did not constitute a written contract, and permit- 
ting the same to be altered and disproved by parol testi- 
mony. 

2d. That the Court erred in not allowing said orders to go 
to the jury as evidence of the contract, (the same having been 
received by the plaintiff unsealed and open.) 

3d. That the finding of the jury is contrary to law and ev- 
idence and the charge of the Court. 
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Brixpiey, Hoop, Doverass & Dovetass, for plaintiff in 


exTor. 
Perkins, represented by Jonxs, contra. 


By the Court.—Lumrxtn, J. delivering the opinion. 


We think the Court was right in deciding that the paper 
delivered by the defendants to the plaintiff, was not a contract, 
for want of mutuality of obligation, as well as for other rea- 
sons. And there is abundant evidence to support the verdict. 


Judgment affirmed 





Perer Leg, Guardian, plaintiff in error vs. Winuiam Mc- 
Ex.vy, defendant in error. 


Phe will of L. contained the following clauses. “I give and bequeath to my 
daughter, Percy McElvy, and to the heirs of her body, at my death, my ne- 
gro woman Cherry, and her three children, Lewis, Fed, and Enoch, whom I 
have loaned to her, aud who, by my permission, is now in her possession, 
and the future increase of the said negro woman, Cherry. I now give and 
bequeath to my daughter Levisa Dill, my negro woman Milly, whom I had 
heretofore loanedto her husband, Silas Dill, and has since been traded off by 
him, and two cows and calves, and my bureau, to be delivered to her out of 
my stock, by my executor, at my death.” 

Teld, that the words at my death, n2xt following the words, “heirs of her body,” 
were not intended to qualify these words, but were intended merely to des- 
ignate the time when the loan to Mrs. McElvy was, according to the wish of 
the testator to pass into the form ofa gift, as contradistinguished from the 
time when the loanto Silas Dill, was according to his wish, to pass into the 
form of a gift to Levisa Dill, and therefore that the words, “heirs of her 
body,” were to be taken in their ordinary legal sense, and consequently they 


were words of entail. 


In Equity, in Clay Superior Court. Decision on demurrer 
by Judge Kiwpoo, at chambers, 15th April, 1857, 


10 
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This was a bill filed by Peter Lee, the guardian of Wil- 
liam L. Tull, an idiot, against William McElvy. 

The main question in this case arises upon the following 
clause in the last will and testament of Elias Lee deceased, 
to-wit : 

“TI give and bequeath tomy daughter Perey McElvy, and 
to the heirs of her body, at my death, my negro woman 
Cherry, and her three children, Lewis, Fed and Enoch, whom 
I have loaned to her, and who, by my permission, is now in 
her possession, and the future increase of the said negro 
woman Cherry.” 

The bill alleges that at the death of testator, Mrs, Percy 
McElvy, the wife of the defendant, had only two children. 
William L. Tull and Huel A. Tull, being the issue of a for- 
mer marriage. That afterwards Huel A, departed this life 
under age, and unmarried, leaving no children, and then 
Mrs. McElvy died, leaving the said William L. as her only 
child. That after her death, her husband, the defendant, 
continued in possession of the said negroes, and has the 
same now in possession, and holds and claims the same as 
his sole and absolute property. That said woman Cherry 
has had seyeral children since the date of said will. 

The bill sets up aclaim, in behalf of said William L, Tull, 
to two-thirds of said slaves in value; alleges that defendani 
has sold his land and is about moving from the State; and 
prays that a writ of xe exeat be issued restraining him from 
removing the negroes, and for relief, ete. 

Defendant demurred to the bill for want of equity. 

The Court, after hearing drgument, sustained the demur- 
rer, and dismissed the bill, wheupon, defendant’s counsel 
excepts to the said judgment, and assigns the same as error. 


Jones, Perxins & CarirueErs, for plaintifl in error. 


WE LLBON, Jonunson & Stoan, for defendant in error. 





MACON, JUNE TERM, 1857. 


Lee vs. McElvy. 








By the Court.—Bennine, J. delivering the opinion. 


Was there any equity in the bill? There was not, if the 
words of the will were such, that they would, if the property 
had been real property, have created by the statute de-donis, 
an estate tail in Mrs. McElvy, for in that case the words 
would, by our act of 1821, have vested the absolute estate in 
her, and through her, in the defendant who was her hus- 
band. 

The words of the will were as follows: “I give and _be- 
queath to my daughter Percy McElvy, and to the heirs of here 
body, atmy death, my negro woman Cherry, and her three 
children, Lewis, Fed and Enoch, whom] have loaned to her, 
and who, by my permission, is now in her possession, and 
the future increase of the said negro woman Cherry. I now 
give and bequeath to my daughter Levisa Dill, my negro 
woman Milly, whom I had heretofore loaned to her hus- 
band, Silas Dill, and has since been traded off by him, and 
two cowsand calves,and my bureau, to be delivered to her 
out of my stock, by my executor, at my death.” 

“To the heirsof her body at my death.” We think that 
the last three of these words, at my death, were not intended 
by the testator, to qualify the rest of the words, ‘he heirs of 
her body ; but were intended by him, to be in contrast with: 
the word now, twice repeated in the subsequent part of the 
above quoted clauses of the will. 

It seems, that the testator had lent certain negroes to Mrs. 
McElvy, and also a negro to Dill, the husband of another 
daughter, and that he wished that these loans should be con- 
verted into gifts, but gifts to take effect at different times, viz: 
one, at the time when he was writing his will, (“now,”’) the 
other at the time of his death, (“at my death.”’) 

We think, that the words “at my death,” were used by 
him, to help express this wish. True, that none of the will 
could have any effect until his death; still it by no means 
follows that he knew this, 
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If it be true, as we think it is, that the words, “at my death” 
were used for this purpose only, then, there are no words in 
the will to prevent the words, “heirs of her body,” from hav- 
ing their full legal effect. And their full legal effect would 
have been such, that ifthe property bequeathed, had been 
realty, an estate tail would, by the statute de donis, have been 
created in it in the first taker. 

We think therefore, that there was no equity in the bill, 
and consequently, that the judgment sustaining the demur- 
er was right. 


Judgment affirmed. 





Joun Dor, ex dem. of Hansy and Doss, plaintiff in error, vs. 
RicwarpD Rok, cas. ejector, and Saran E, Tucker, tenant 
in possession, defendant in error. 


[1] A Sherifl’s deed to land which lies out of his county, is void. 

{2.] In an ejectment, it became a question, whether a purchase, of the land, by 
the tenant’s husband, from one of the lessors of the plaintiff, had not been 
rescinded ; and the plaintiff offered evidence, to show, that a bond was once 
made by that lessor to the tenant’s husband, with conditions, that he should 
make titles to the land in suit to the husband, on being paid certain sums ; 
and to show, that this bond was in the possession of such lessor. 

Iield, that the evidence was admissible. 

{3.] The execution of a comm ission, to take testimonyjon interrogatories, is 
not votd, although, in the return of the commission, there is no statement of 
the place at which, the commission is executed. 


Ejectment, in Clay Superior Court. Tried before Judge 
Krppoo, at March Term, 1857. 


This was an action of ejectment by Doe, upon the several 
demises of Absalom Hanby and Azariah Doss, against Roe, 
casual ejector, and Sarah E. Tucker, tenant in possession, 





MACON, JUNE TERM, 1857. 133 





. Hanby and Doss vs. Tucker. <> 


for the recovery ofa lot of land, No. 383, in the seventh dis- 
trict of originally Lee county. 

Plaintiff offered and read in evidence a grant from the 
State to Absalom Hanby, for the lot in dispute, dated 24th 
January, 1828. 

Plaintiff next offered in evidence, an execution in favor of 
Edmund Hanby vs. Absalom Hanby, and a deed by the 
Sheriff of Lee county, to William Hardin, who purchased 
said land at Sheriff’s sale, made under and by virtue of said 
execution. Sherifl’s deed dated 6th January, 1829. 

The Court rejected the deed, and plaintiff excepted. 

Plaintiff next offered a deed, from William Hardin to Aza- 
riah Doss, dated 9th July, 1838. 

The depositions of Milton B, Doss, a witness residing in 
the State of Alabama, were offered, but excluded by the 
Court, on the ground that it was not stated and did not ap- 
pear in what county said depositions were taken. 

To which ruling plaintiff excepted. 

Plaintiff then offered in evidence a bond made by Azariah 
Doss to A. G. Tucker, the husband of defendant, for titles to 
said lot, and proposed to prove that said bond was in the 
handwriting of A.G. Tucker. The object being to sustain 
and corroborate the testimony of McKendree Tucker, that 
these was a recision of the contract between Tucker and Doss 
for the sale of said lot of land, 

The Court rejected the bond, and plaintiff excepted. 

The Jury found for the defendant. Whereupon, plaintiil 
moved for anew trial upon the following grounds: 

1st. Because the Court, erred in ruling out the Sheriff's 
deed to William Hardin. The plaintiff proposing to prove 
by parol testimony, that said bond was sold by the Sheriff 
of Randolph county, and at the usual place of Sheriff’s sale. 

2d. Because the Court erred in ruling out the bond made 
by Doss to A. G. Tucker, when the plaintiff proposed to prove 
that said bond was in the hand-writing of A. G. Tucker. 

3d. Because the Court erredin ruling out the depositions 
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of Milton B. Doss, because the commissioners did not state 
in what county in the State of Alabama the commission was 
executed, 

4th. Because the verdict was contrary to law. 

5th. Because the verdict was contrary to evidence. 

The Court refused the motion for a new trial, and plain- 
tiff excepted. 


Tucker & Beaty, and Fiemine Law, for plaintiff in error. 


Doverass & Dovetass, represented by Hoop, for defend- 
ant in error. 


By the Court.—Brnnixe, J. delivering the opinion, 


Was the Court below right inrejecting the deed made by 
Starkie Collins, as Sheriff, to William Hardin ? 

This deed bore date the 6th of January, 1829. On the 20th 
day of December, 1828, what is now the county of Randolph 
was cut off from the county of Lee. Daw. Com. 138. The 
deed, therefore, was made after the creation of the county 
of Randolph. The land mentioned in the deed lies in the 
part of Lee that was created into Randolph, It is recited in 
the deed that Collins was the Sheriff of Lee county; that as 
the Sheriff of that county, he had seized and sold the land; 
and that the sale was made on the first Tuesday in Janua- 
ry, 1829, and at the place of public sales in the county of Lee. 

The question is, did Collins, as Sheriff of Lee county, have 
authority to make the deed? 

We think that he did not. 

“Tt shall not hereafter be lawful for any Sheriff within this 
State, to levy upon or sell any land which lies out of the coun- 
ty of which he is Sheriff,’ says an Act of 1808. Cobb’s Dig. 
509. 

But the plaintiff offered, itseems, to prove by parol, that 
Collins was the Sheriff of Randolph county. 
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Ought such evidence to have been received? and if it had 
been received, would it have done the plaintiff any good ? 

The evidence would have contradicted the recitals in the 
deed; they say that Collins was Sheriff of Lee. And even 
if we admit that they were made by mistake or ignorance of 
a law, it is questionable whether they are subject to be con- 
tradicted in this way. 

But suppose they are; suppose it had been shown, that 
Collins was the Sheriff of Randolph. Then that would have 
been shown which would have been equally fatal to the deed, 
for the deed is a deed made by him, not as Sheriffof Ran- 
dolph, but, as the Sheriff of Zee; and is adeed made by him, 
on a sale that took place, at the place of public sales in Lee, 
and not atany place in Randolph; indeed, at the time of 
the sale, Randolph, though cut off, had not been organized as 
a county, and therefore, could have had no appointed place 
of public sales, 

[1.] Collins, then, had no authority to make thedeed, and, 
consequently, the deed was void. Being void, it was proper, 
that it should be excluded from the jury. 

Whether this sale is one which might be set up, in equity, 
upon the principal of, acquiscence, or ratification, by all par- 
ties, is a question not raised in this case. 

]2.] Was the rejection of the bond for titles proper ? 

It seems, that A. G. Tucker, the husband of Sarah E. 
Tucker, the tenant in the ejectment, acquired the possession 
of the land, from Azariah Doss, one of the lessors of the 
plaintiff; that he acquired that possession from Doss, by pur- 
chasing the land from Doss; that the possession of Sarah E. 
Tucker, is one which she acquired on the death of A. G. 
Tucker, her husband, as successor to him ; in short, it seems, 
that she derives all her rights from Doss, through her hus- 
band. 

It also seems, that it was a question in the case, whether 
the purchase by the husband from Doss, had not been can- 
celled by him and Doss. 





136 SUPREME COURT OF GEORGIA. 


Hanby and Doss vs. Tucker. _ 





Now if the purchase was cancelled by them, the effect was 
to give Doss the right to retake the possession of the land 
from Tucker, and from all claiming under him; therefor: 
from Tucker’s wife. 

This being so, Doss had the right to show a cancellation 
of the purchase, if he could. And, to show a cancellation 
of the purchase, it was of course necessary or at least prope 
for him to show the contract of purchase,—that is, to show 
the thing cancelled. 

Now, this bond was certainly evidence of @ contract of 
purchase, by which A. G. Tucker purchased the land i 
question. It was therefore, admissible to the jury; for th: 
question, whether it was evidence of ¢he contract of pur- 
chase,—-that is the cancelled one, if there was a cancelled 
one, was a question for the jury. 

Again, the bond was in the possession of Doss. How dic 
it get there? By a performance of the condition of it or, by 
a cancellation the contract of purchase? If in the forme: 
way, then, Tucker got adeed from Doss, when he gave up t: 
Doss, the bond. Now, Mrs. Tucker showed no such deed 
From all which, an argument of more or less force, may b: 
drawn, that Doss got possession of the bond in the othez 
way, that is, by a cancellation of the contract of purchase. 

We think, then, that the bond, on being proved, was < 
thing admissible in evidence; and therefore, that the Cour 
erred, in holding it not to be admissible. 

We know of no law that makes void the execution of = 
commission to take testimony, unless, the place of the execu- 
tion is stated in the return to thecommission. It is no doubt 
true, that the statement of this place in the return, is a thing 
that may be useful in various ways, yet, we cannot say, thai 
we know ofany law that makes such a statement indispen- 





sible, 
[3.] We think, therefore, that the Court erred in not per- 
mitting the interrogatories of William B. Doss to be read. 
The grounds of the motion for a new trial, except the tw 
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last, are but a repetition of the grounds that have been con- 
sidered. And it is not necessary to consider the two last, as 
a new trialis to be granted on the grounds already consid- 
ered, 


Judgment reversed. 


CuHares STANLEY, plaintiff in error, vs. James Suees, et al. 
defendants in error, 


The attesting witness ofa deed of mortgage swore that he was “a subscribing 
witness to the mortgage; that he saw the maker of the same assignit; and 
also saw the other subscribing witnesses assign it.” 

FIcld, That the probate was insufficient to admit the mortgage to record. 


Rule to distribute money, in Randolph. Tried before 
Judge Kippoo, May, 1857. 


A rule was taken against the former Sheriff to pay out the 
money in his hands, arising from the sale of Lemmon 
Dunn’s property, to the executions existing against him, ac- 
cording to their priority. 

Charles Stanley, the owner of a mortgage fi. fa., claimed 
that his execution should be first paid. The general judg- 
ment creditors objected tothe money being applied to this 
nortgage fi. fa.,and suggested payment and fraud; issue 
wasjoined on this suggestion, and the case submitted to a 
jury. 

The plaintiff in the mortgage /2. fa. offered in evidence the 
mortgage, to the introduction of which, objection was made, 
on the ground that the probate of one of the witnesses, to said 
mortgage deed, was defective. The witness swears “that he 
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was a subscribing witness to said mortgage, and that he saw 
the maker of the same assign it, and also saw the other sub- 
scribing witnesses assign it.’ The objection was sustained 
by the Court, on the ground that the probate was insufficient, 
and the mortgage should not have been admitted to record, 
and was not entitled to take precedence over the general 
judgments obtained before the foreclosure of said mortgage, 
and plaintiff in mortgage fi. fa. excepted. 

The Court then ordered the money in the Sheriff’s hands 
to be distributed and paid to the other fi fas. against Dunn, 
of junior date to the mortgage, but older than the foreclo- 
sure, according to the priority of date,and the mortgagee ex- 


cepted. 
Perkins ; and Tucxer & Bratt, for plaintiff in error. 
Harrison & Cox, for defendants in error. 
By the Court—Lumrxin, J. delivering the opinion. 


Believing that this case comes fully within the rule laid 
down by this Court, in Rushin vs, Shields, e¢ al. (11 Ga. Rep. 
636) we affirm the judgment of the Court below. 

The subsequent case of Dinkins and Moore, (17 Ga. Rep. 
62) stands upon a different principle. The doctrine inten- 
ded to be maintained there, was, that even in the absence of 
any attestation clause, the official signature of the magistrate 
stood in lieu of the proof of execution; he being an officer 
chosen and selected by the law for this purpose. 


Judgment affirmed. 
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Hannan Friru, Plaintiff in error, vs. Joun Ror, defendant 
in error. 


If a party has the right to go into a Court of Equity for partial relief, he has the 
right to ask the Court for full relief 


In Equity, in Randolph Superior Court. Decision by 
Judge Krppoo, at Chambers, 11th May, 1857. 


This was a bill filed by John Roe against Hannah Frith, 
Benjamin V. Iverson and Nathaniel Robinson. 

The allegations of the bill, in substance, are that Hannah 
Frith has instituted her action of trespass guare clausam fre- 
git, against complainant, for trespasses, alleged to have been 
committed by him on certain premises occupied by her, be- 
ing a part of lot No. 77, situated in the town of Cuthbert, and 
containing ten acres; that complainant has commenced his 
action of ejectment against the said Hannah, for the same 
premises, which suits are now pending in the Superior Court 
of Randolph county. 

That the title and claim of complainant to said premises is 
derived from and through one William White, as follows: In 
January, 1839, said lot, No. 77, was sold at Sheriff’s sale, and 
purchased by one James Buchanan, as the agent of one 

Campbell; that Campbell being in embarrassed cir- 
cumstances, and indebted to Benjamin V. Iverson, transfer- 
red said lot of land to him, and directed Buchanan to execute 
to him titles, which was done. But before the transfer and 
execution of titles to Iverson, Campbell sold fifteen acres of 
said lot to William White, who resided in the State of Ala- 
bama, and made and delivered to White a bond for titles, to 
be executed upon the payment of the purchase money. 
White gave his note for said purchase money, which he af- 
terwards paid. White sold said fifteen acres to complainants 
and executed to him titles therefor. While White was the 
»wner, he put his fatherin charge of the premises, who rented 
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them to said Hannah Frith, who went in under said lease, 
and has occupied the same ever since, under no other tit! 
or right than as tenant, as aforesaid. That Campbell left th: 
State and went to California, or to parts unknown, and has 
since departed this life, without making titles to said White, 
or complainant, and that his bond for titles is lost. 

The bill further charges that Iverson sold and conveyei 
said lot, No. 77, to Nathaniel Robinson, excepting the fifteen 
acres aforesaid, which Robinson sold and conveyed to com- 
plainant; that the deeds from Iverson and Robinson both 
admit and recognise the bond for titles from Campbell to 
White, of the fifteen acres part of said lot, and which covers 
and includes the premises in dispute. 


The bill prays that both actions may be enjoined, that the 
action of trespass may be perpetually enjoined; that defend- 
ants be compelled to make discovery to aid the action oi 
ejectment; and prays for such further relief as may be necessary 
and proper; and the bill further prays, that Iverson be com- 
pelled to make title to Robinson, and Robinson to White, 01 
that Iverson be compelled to make titles directly to Roe. 


Upon application at chambers for the injunction, upon : 
rule to show cause, after argument, the Chancellor made the 
rule absolute, and granted the injunction. Whereupon, Han- 
nah Frith, by her counsel, excepted, and assigns error upo! 
the grounds: 

ist. Of want of equity in the bill. 

2d. Want of proper parties. 

3rd. Because complainant has ample remedy at law. 


Hoop & Rosinsoy, for plaintiff in error. 


Dovetass & Dovatass, for defendant in error, 
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By the Court.—Bennine, J. delivering the opinion. 


The only question is, ought the Court below to have 
granted the injunction ? 

According to the allegations in the bill, Roe has the equit- 
ible title to the land, but an equitable title depending upon 
a bond for titles that is lost, and upon a deed that is lost , 
Iverson has the legal title to the land, but he acquired that 
title, with notice of the equitable title now in Roe; and Han- 
nah Frith has the possession of the land, and that possession 
:s one which she rightfully acquired. 

These things being so, it is at least doubtful, whether Roe 
can make his title available to him in the suits at law; but, 
it is certain that he has the right to go into equity, to compel 
conveyances, and to establish the lost papers; and that he has 
the right totake Hannah Frith there; she is in privity with 
White, having rented the land from his agent, and Roe is in 
orivity with White—holding White’s bond for titles. 

And if he has the right to go into equity for ene purpose, 
he has the right to go into it, for all purposes connected with 
lnis case. 

But in order that equity may thus do full justice, in a sin- 
gle decree, it was necessary, that, the common law suits 
should be enjoined. 

We think, therefore, that the Court below did not err in 
granting the injunction. 


Judgment affirmed. 
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Anprew Bb. Moors, plaintiff in error, vs. Joseru T. 8. Giea- 
Ton, defendant in error. 


Where, to save the expense of an administration, the heirs at law get togethe: 
and agree to divide the estate amd appoint an agent and put him in posses- 
sion of the property for that purpose, a bill may be filed against him by an; 
one or more of the distributees, the same as against an administrator. 

The husband, being heir to his wife, may convey her interest in her father’s es- 
tate, and equity will decree its payment to the assignee. 

In an affidavit fora ne exeat, it is necessary thatthe creditor should swear posi- 
tively to the defendant’s intention to remove, and the amount of his claim: 


but not as to his threats or preparation to leave. 


In Equity, from Terrell county. Decision on demurrer by 
Judge Krppoo, at chambers, Sth April, 1857. 


This bill was filed by Joseph T. S. Gleaton, against An- 
drew B. Moore. The bill states that in the year 1853, Mary 
A. Williams departed this life intestate, leaving an estate worth 
about eight thousand dollars and six children as her distribu- 
tees and heirs at law. That by an arrangement and agree- 
ment among all the parties interested, no administra- 
tion was taken out upon said estate, but it was agreed in. 
writing, that Andrew BL, Moore, the husband of one of the 
daughters, should take charge and control of the same, sel! 
all the property, collect and pay off the debts and divide the 
estate according to law among the heirs at law. That in 
pursuance of said agreement, Moore sold the estate, which 
amounted to about $7,000, and on the day of sale, being the 
3d December, 1854, made a partial division among the par- 
ties, at which time, complainant received from him one thou- 
sand and ten dollars as a part of his share of said estate. 

The bill further charges, that since that time, Moore has 
received from some other source the sum of nine hundred 
dollars, which he has never paid out or accounted for. That 
all the debts of the intestate have been paid, and all the de- 
mands due and owing her have been collected by said Moore. 

The bill further alleges, that shortly after the death of said 
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Mary A. Williams, Lavinda Palmer, one of the children and 
wife of Thomas G. Palmer, died, and her husband had re- 
ceived no part of her share or interest in said estate at the 
time of her death. That afterwards, in the presence of said 
Moore and at his solicitation, complainant purchased for the 
sum of one thousand dollars, all Palmer’s share and interest 
in said estate, in right of his wife, and took from him an 
assignment of the same. And Moore, in order to induce 
complainant to make this purchase, agreed and promised, 
that he should have a part and interest in a note on Hines, 
Holt, given for the land sold, belonging to the estate, equal 
to the amount of Palmer’s interest, and that he would pay 
over to him, out of said note, when collected, the amount 
due him. 

The bill further charges, that Moore has collected this note, 
and that he has paid to complainant only seven hundred and 
three dollars, and that he has received from said Moore, in 
all, on account of his own and Palmer’s shares, in said es- 
tate, the sum of $1713, and that he refuses to pay him the 
balance in his hands coming to him, in right of his wife, and 
as the purchaser and assignee of Palmer’s share of the estate 
of said Mary A. Williams deceased. The bill prays for an 
account, and that complainant be allowed and paid two- 
sixths of said estate, minus the amount already received by 
him. 

Appended to the bill was an affidavit by complainant, that 
the balarce due to him from Andrew B. Moore on an ac- 
counting, according to the best of his belief, will be at least 
six hundred dollars, and that defendant threatens, and is pre- 
paring to move. as defendant is advised and believes, and in- 
tends to go beyond the iimits of this State, and, that deponent 
is in danger of losing his claim, unless a writ of ne exeat be 
issued, restraining defendant from going beyond the jurisdic- 
tion of the Court. 

The bill was sanctioned, and subpenea and ne exeat or- 
dered to issue, each in the penalty of one thousand dollars. 
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At the March Term of the Superior Court, defendant 
moved, to dismiss the bill and to discharge the ne exeat, on 
the grounds: 

Ist. That there are no proper parties to said bill. 

2d. That there is no equity in the bill. 

3d, That there is adequate remedy at law. 

4th. That the writ of ne eveat was improvidently and ille- 
gally granted. 

After argument, the Court overruled the demurrer, on all 
the grounds taken, 

To which decision counsel for defendant excepts, 


McCoy & Hawkins, for plaintiff in error. 
F, H. West, for defendant in error. 


By the Court—Lvunrxin J. delivering the opinion. 


Is there equity in this bill ? 

The heirs of the complainant’s father-in-law, six in num- 
ber, get together and agree to distribute the estate without in- 
curring the expense of an administration. Gleaton is enti- 
tled to one share in right of his wife, and he purchased the 
share of Palmer, who married another distributee, A part 
of these shares is paid him; and he files this bill to receive 
the residue. . 

It is objected that the rest of the heirs should be made par- 
ties. Why so? any more than in a suit against an adminis- 
trator? It is said that Palmer’s wife being dead, her hus- 
band had no right to convey her interest. The reply to this 
is two-fold. He is the heir of his wife, and as such is enti- 
tled to her portion. True, at law he could only recover it 
through an administration. Here the parties are in equity. 
But in the second place, when this agreement to divide was 
entered into, it amounted to a reduction to possession of each 
one’s share. Again it is argued that Gleaton has a common 
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law remedy. It will not be pretended however, that it is so 
complete, even if it could be made available at all. 

In the next place, it is insisted that the ne exeat should be 
dismissed, because the affidavit is insufficient. All that is 
necessary is, that the affidavit should be positive as to the 
defendant’s intention to goabroad. 3. Daniel’s Ch. Pr. 1039. 
And this-affidavit is so, It is true, that as to his preparation 
and threats, the complainant swears, as to his information 
and belief. But as to his intention to leaye, he swears posi- 
tively, according to our interpretation of his oath. And that 
he is in danger of losing the whole or some part of his debt, 
unless this writ is granted. And after all, why should an 
affidavit to obtain bail in equity, be more stringent than at 
common law ? 

Lastly it is argued that no bond was given, as required by 
the Act of March 1856, to respond to the defendant, by rea- 
son of the issuing of this ne exeat. No such ground was 
taken in the Court below. Non constat, but that the bond 
was duly taken and filed in the Clerk’s office. 





Judgment affirmed. 





Samus. A, Grier, plaintiff in error, vs. Davin Warp, de- 
fendant in error. 


{1.] If a person put his goods on another's land without the other’s cone 
sent, the other has the right to remove them ; but he must exercise the righty 
80, as not to injure them unnecessarily. 

[2.] If in such case, the owner of the goods gets them again, the amount of his 
damages, cannot exceed the actual injury to the goods, and the expense of 
so getting them again. 

{3.] Upon the party who is the plaintiff, is, in general, the onus of proving the 
amount of his damage. 


11 
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Trespass, in Randolph. Tried before Judge Kippoo, at 
November adjourned Term, 1856. 


This was an action of trespass brought by Daniel Ward, 
against Samuel A, Grier, for throwing four bales of cotton 
belonging to plaintiff into the Chattahoochee river. 

It appeared that plaintiff was hauling his cotton to a ferry 
or landing on said river, and was driving through defendant’s 
premises. Defendant met him and forbid him from going 
through his plantation, and ordered him back. Plaintif! 
turned round and went another way, but again came to de- 
fendant’s enclosure, pulled down the fence and drove through 
down to the river, where he unloaded and left his cotton on 
the bank. Defendant ordered his negroes to go down and 
throw it down the bluff, but not at first into the river; after- 
wards upon being taunted by some one on the opposite side 
of the river, which he took to be plaintiff, he ordered his ne- 
groes to throw it into the river, which they did. The cotton 
floated down the river about four miles, but was not much 
injured; was taken from Col. Tony’s landing by a steamboat 
down to Apalachicola, where it was sold. There was evi- 
dence going to show that the cotton belonged to one Davis, 
it was he that got the cotton and sent it to Apalachicola. 
Plaintiff brought suit for this trespass, and the jury found for 
him two hundred dollars. 

Whereupon defendant moved for a new trial upon the fo!- 
jowing grounds, viz: 

Ist. Because the verdict is contrary to law: 

2d. Because the verdict is contrary to evidence. 

3d. Because the verdict is contrary to law and evidence. 

4th. Because the Court erred in not permitting defendant’s 
counsel to read the whole of the answer of James Grier, Jr., 
to the third cross interrogatory. 

5th. Because the Court refused to charge as requested by 
defendant’s counsel, that every unwarrantable entry on anotli- 
er’s soil by breaking his close, the law considers a trespass, 
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and every trespass is w7/ful when the trespasser is warned 
not to come upon his land, and the owner of the soil has the 
right to the sole use and occupation of it, and every entry 
thereon without permission, and especially if contrary to the 
express orders of the owner, is a trespass. 


[To this ground, the Judge adds a note, that he charged 
this to be the law, but at the same time charged that one 
trespass will not justify another. ] 


6th. Because the Court refused to charge the jury as re- 
quested by defendant’s counsel “that if the evidence shows 
that the cotton was recovered, and there is no evidence of 
loss upon the sale, expense or trouble in recovering it, then 
the plaintiff is not entitled to recover, if the defendant has 
shown the recovery of the cotton, then the burden of proof 
is on the plaintiff, to show damage or loss ;” but charged that 
if the defendant threw the cotton into the river, and it float- 
ed off, the jury would presume it was lost to the plaintiff, but 
whatever he afterwards realized from it, might be deducted 
from the damage. 

7th. Because the Court refused to charge the jury as re- 
quested by defendant’s counsel “That the jury may weigh 
the testimony of Tharp, and although the Court would not 
exclude it, yet the jury may take into consideration, that 
Tharp is a convict from the Penitentiary, and from that as 
any other circumstance, form their opinion of it, and give it 
such weight as they may think it deserves,’ but charged, that 
it was the province of the jury to judge of the credibility of 
witnesses, and weigh their testimony; that the fact of a 
witness having been in the Penitentiary, would not necessa- 
rily discredit him unless he had been convicted of a crime 
which from its nature would affect his credibility. 

8th. Because the Court refused to charge the jury as re- 
quested, “That if they believed the act of hauling the cot- 
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ton and depositing it on defendant’s land was a trespass, 
then defendant was justified in what he did.” 

9th. Because the Court refused to charge the jury as re- 
quested “that the law will justify the owner of the soil in 
repelling a trespasser, if one enters and deposits goods on 
the land of another, the law will justify the owner in expel- 
ling the person or removing the goods, and if the first tres- 
pass is wilfully done and against the forewarnings of the 
owner, then the law will justify the use of any means, 
however violent, that may be necessary and requisite 
to expel the intruder and remove his goods;” but charged, 
that the force necessary to prevent a trespass might be used, 
and defendant might have removed the cotton, but so as to 
do as little injury to the plaintiff as possible, that one tres- 
pass would not justify another; that if the plaintiff had 
committed a trespass on defendant’s property, ke ought to 
have resorted to the law for redress, 

10th. Because the Court refused to charge the jury as re- 
quested, “That if they are satisfied from the evidence that 
plaintiff had sold the cotton to Davis, and Davis subsequent- 
ly recovered it and sustained no loss on it, or expense or trou- 
ble in the recovery, that then there was no loss on the cot- 
ton,” but on the contrary, charged that if Ward realized any 
thing from the cotton, that amount less the expense of its 
recovery should be deducted from the damages, 

11th. Because the Court charged the jury that the trespass 
was an injury to the possession, and if they were satisfied 
that plaintiff had the cotton in his possession when the act 
was done, then the recovery of the cotton afterwards by Da- 
vis could not be considered unless the defendant showed that 
Davis had subsequently paid Ward for the cotton. That 
the cotton was taken out of Ward’s possession, and it must 
be re-delivered to him, and when it was thrown into the riv- 
er, Ward was not bound to make any effort or run any risk 
to recover it, but that Grier was bound to return it to the pos- 


session of the plaintiff. 
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12th. Because the damages are excessive. 
13th. Because the verdict is clearly and manifestly against 


the weight of evidence. 

14th. Because the Court erred in refusing each and all the 
charges asked for, and charging as it did. 

After argument and consideration, the motion was over- 
ruled and a new trial refused, and counsel for defendant ex- 


cepts. 


Hoop & Rosinson, for plaintiff in error. 


Tucker & Beant, for defendant in error. 


By the Court.—Bewnnine, J. delivering the opinion. 


Ought the Court to have granted the motion for a new tri- 
al? 

We think so. We think that the following propositions 
are true: 

Ist. That if Ward put the cotton on the land of Grier 
without Grier’s consent, Grier had the right to remove the 
cotton from his land. 

2dly. But, that Grier, in the exercise of this right, was 
bound not to injure the cotton unnecessarily. 

3dly. That if the cotton belonged to Davis, Ward could 
not recover anything. 

Athly. That if the cotton belonged to Ward, yet if, by him- 
self or another, he got it again, he was not entitled to recover 
as much as the whole value of the cotton, but was, at best, en- 
titled to recover only such a sum as would be sufficient to 
compensate him for the injury, if any, which the cotton had 
sustained in consequence of the act of Grier, and for the 
necessary expense, if any,of getting the cotton again. 

5thly. That what this injury and expense, if any, amount- 
ed to, the onus was upon him to show. 

[1.] It may be assumed, that the first and second of these 
propositions, are true. 
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As to the third, this at least may be assumed, that if the 
cotton belonged to Davis, Ward, if entitled to recover any 
thing, was not entitled to recover more than nominal dam- 
ages; for the proof was, that Davis got possession of the 
cotton after the alledged trespass; and there was no proof, 
that Ward was at any trouble, or expense, in and about Da- 
vis’s getting that possession. 

But there was no proof, that what Grier caused to be done 
to the cotton injured the cotton at all, or put any body to any 
expense at all. The proof was rather the other way. And 
even if what Grier caused to be done to the cotton, had been 
followed by injury to the cotton, or expense to the owner of 
it, yet, Grier, would not have been liable to pay for such in- 
jury or expense, unless the injury or expense were greater 
than would have been the injury, or expense, that would have 
followed from Grier’s exercising his right of removal of the 
cotton, in the most unexceptionable manner, had he exercis- 
ed the right in that manner; and if the injury or expense 
were greater, he would have been liable to pay only for the 
excess. 

Taking the state of the proof into consideration, we may, 
therefore, say that this third proposition is strictly true. 

[2.] The fourth proposition will hardly be denied, when it 
is remembered, that the act of Ward, in depositing the cotton 
on the land of Grier, was itself a w¢//ful trespass; and that 
the act of Grier, in removing the cotton, was, at most but the 
assertion of his rights with two much recklessness. This 
being so, that Ward was not in a condition to ask for vin- 
dictive damages against Grier, will hardly be denied. 

The fourth proposition gives him a right to compensation ; 
it denies him nothing but zwindictive damages, and perhaps 
its measure of compensation is too large. See latter part of 
the second paragraph on the third proposition. 

It is a general rule, that, upon the party who is the plain- 
tiff, lies the onus of proving the amount of his damage. We 
see nothing in the present case to take the case out of this 





MACON, JUNE TERM, 1857. 151 








Mercer vs. Newsom, adm’r. 


general rule. The fifth proposition, therefore, we take, to be 
true. 

Now it is manifest, that if these propositions are true, some 
of the grounds of the motion for a new trial were well found- 
ed. Itis unnecessary to specify which, or otherwise to notice 
those grounds more particularly, we grant a new trial, and 
what has been said will doubtless be sufficient, to go by on 
the new trial. 


Judgment reversed. 


Levit Mercer, plaintiff in fi. fa. and plaintiff in error, vs. 
Danret A. Newsom, adm’r, and Grorer R. Hottoway, 
claimant, defendant in error. 


4 purchase by an administrator at his own sale, is good, at least, until it has 
been repudiated by the heirs. 


Clain, from Clay county. Decision by Judge Krppoo. 
March Term, 1857. 


Under a fi. fa., issued upon a judgment recovered by Levi 
Mercer, against Daniel A. Newsom, administrator of John 
Newsom, deceased, the Sheriff levied upon certain lots of 
‘and in the 7th district of originally Lee, now Clay county, 
as the property of the estate of John Newsom, deceased. 

George R. Holloway interposed his claim to these. lands, 
and denied that they belonged to the estate of Newsom. Is- 
sue was joined, and upon the trial, the plaintiff offered in evi- 
dence the fi. fa. with the levy thereon endorsed. He then 
proved that John Newsom, deceased, was in possession of 
the lands at the time of his death, and that the defendant 
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in fi. fa.,as his administrator, wentinto possession afterwards. 
He further offered to prove that defendant, as administrator, 
continued in possession until the said lands were purchased 
by claimant from the administrator, which proof, upon ob- 
jection by claimant, was rejected by the Court, and plaintiff 
excepted, 

Plaintiff then proposed to prove by one Richard Davis, 
that he, as the agent of the administrator, sold said lands, at 
public outcry, at the administrator’s sale, and that the ad- 
ministrator purchased the lands, and remained in possession 
thereof, and sold the same at private sale, to Holloway, the 
claimant. This testimony was objected to, the objection sus- 
tained, and plaintiff excepted. 

Plaintiff then offered the claimant himself, as a witness, 
and proposed to prove by him, that he knew that defendant 
purchased the land at the sale made by himself, as adminis- 
trator, and that he, claimant, purchased said land at private 
sale from defendant, as administrator, and that the purchase 
money had not been paid. This testimony was objected to, 
and the objection sustained; the presiding Judge holding, 
that in claim cases there were but two modes of subjecting 
land to the satisfaction of a judgment and fi. fa; one of 
which was by showing ¢i¢/e in the defendant in fi. fa., at or 
after the date of the judgment, the other by showing posses- 
sion by defendant at, and after the date of the judgment. 

To which ruling plaintiff excepted. 


Barry, for plaintiff in error. 


Perkins, represented by B. Hitt, contra. 


By the Court—Bennine, J. delivering the opinion. 


The Court below rejected certain evidence of the plaintiff. 
Was the Court right in doing so? 
That evidence, if received, would have proved this: That 
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Daniel Newsom sold the land as administrator of John New- 
som, and bought it himself; that, afterwards, he sold it to 
Holloway, the claimant; that Holloway knew when he pur- 
chased it, that Daniel Newsom had thus bought it at his own 
sale; and that Holloway had not paid Daniel Newsom for 
the land. 

No evidence was oflered, to show, that the heirs of John 
Newsom had ever repudiated, or objected to the sale made 
by Daniel Newsom, as administrator, to himself. 

Now, a sale by an administrator to himself, is not void, 
but only voidable. In Fleming e¢ al. vs, Foran et al, 12 
Ga. 594, this Court allowed legatees to annul such a sale; 
but the Court said, that legatees would not be allowed to an- 
nul such a sale, unless, within a reasonable time, they made 
their election to annul it. 

I incline strongly to think, myself, that, by our law, if such 
a sale is fair, it is good, It is to the interest of the heirs and 
creditors, that the property of the estate, should, when sold, 
fetch the highest price; and the more numerous the persons 
authorized to buy at a sale, are, the better, sust be the chan- 
ces for the property sold at that sale, to bring the highest 
price, if the sale be fair. By our law, an administrator’s 
sale is public; it is by auction; it is preceded by a public 
advertisement of the time and place, when and where it is to 
be. The chances, therefor, are greatly in favor of the hy- 
pothesis, that the sale will be fair, even in the case in which 
the sale results in a purchase of the property by the adminis- 
trator himself. Besides, ! do not know of any thing in our 
law, or indeed, in any law, that forbids an administrator to 
buy at his own sale, except, on the terms of having his pur- 
chase sct aside, at the mere option of the heirs, or legatees. 
There is certainly nothing of this kind in the old act of 1764. 
That act contains these words: “And whereas, a custom 
hath prevailed among executors and administrators of taking 
estates or some part at the appraisement, when such appraise- 
ment hath often been under the real value; for prevention 
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whereof for the future, Be it enacted, That no executor or 
administrator shall hereafter be permitted to take any estate, 
or any part thereof, at the appraisement, and that no ap- 
praisement to be made as aforesaid, shall be binding or con- 
clusive, either upon the creditors, legatees, or next of kin, or 
other person interested in such estate, or upon the executors 
or administrators, but all and every such executor and ad- 
ministrator shall be chargeable and accountable for the true 
value of such estate, any practice to the contrary notwith- 
standing.” Cobb Dig. 302,and see /d. 307. 

But, in the present case, the heirs have not elected to re- 
pudiate the sale; and that such a sale is good, until the heirs 
elect to repudiate it there is none, I believe, to dispute. 

If then the rejected proof in this case, had been admitted, 
it vould not have been sufficient to authorize the jury to find 
the property subject to the fi. fa. The rejection of the proof, 
therefore, could not have hurt the plaintiff in fi. fa., and there- 
fore, the rejection of it could not amount to a material error 
against him. 

Consequently, the plaintiff cannot be entitled to a new trial. 


Judgment affirmed. 


ExvizasetTu AIkeEN, plaintiff in error, vs. Witt1am P. Caro, 
defendant in error. 


{1.] Before the sayings of one person should be received in evidence against 
another, it ought to have become clear beyond a reasonable doubt, that the 
other claims under him, or bears to him some relation of privity. 

{2.] When a witness is called and examined even to only a formal point, by 
One party, the other party has the right to cross-examine him as to all 
points. 

{3.] A son-in-law brought trover against the mother-in-law fora slave which 
he claimed as a gift to his wife from the deceased father-in-law. 
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Held, that a son of the deceased father-in-law, had no interest in the suit, and 
was, therefore, competent to testify for the mother-in-law. 


Trover, in Webster Superior Court. Tried before Judge 
Krppoo, April Term, 1857. 


This was an action of trover, brought by William P. Cato, 
against Elizabeth Aiken, for the recovery of a negro girl 
named Patsey. 


Defendant pleaded the general issue. 


The case was tried on the appeal. 


Plaintiff introduced Ferdinand S. Saunders, who testified 
thatin the Spring of 1854, Jacob C. Aiken, then in life, told 
him, at his, Aiken’s mill, that he had given the negro girl 
Patsey to plaintiff. Thatin the Fall, he intended to give 
wife of plaintiff more; that he had only loaned plaintiff the 
old negro woman Lucy; that plaintiff married the daughter 
of Jacob C. Aiken, in December, 1853, had possession of 
Patsey sometime in January, 1854. The value of said girl 
isnow $850, In 1855, her hire was worth $60; in 1856, 
her hire was worth $75. 

A. G. Elam testified that he saw Patsey in plaintiffs pos- 
session not long after his marriage ; that she remained in 
his possession up to the time of his wife’s death, which oc- 
eutred in the latter part of the year 1854. 

William S. Aiken, witness for plaintiff, testified that, just 
before the commencement of this action, he heard plaintiff 
demand the negro in dispute, from defendant, and defendant 
refused to give her up; that at that time defendant said to 
plaintiff, “You know we never gave you Patsey,”’ plaintiff 
replied, “I know you did not, but Mr, Aiken ssid he inten- 
ded to give me a little negro, and my wife preferred Patsey.” 
that defendant replied, “Mr Aiken never owned Patsey, 
and had no right to give her away, she was my property and 
not the property of Mr. Aiken.” 
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Defendant then proposed to cross-examine the witness as 
to all the circumstances of Patsey’s going into the possession 
of plaintiff. 

Counsel for plaintiff objected. The Court sustained the 
objection, and defendant’s counsel excepted. 

Plaintiff here closed. 


Defendant’s counsel, then proposed to recall William S. 
Aiken, and put him up and examine him as theirown wit- 
ness, 

Plaintiffs counsel objected upon the ground, (not disput- 
ed,) that he was the son of defendant, and Jacob C.' Aiken, 
deceased, and that defendant, plaintiff and said William S. 
were the distributees of said Jacob C. 

The Court sustained the objection, and excluded the wit- 
ness on the ground of interest. To which decision defen- 


dant’s counsel excepted. 
James Calo, sworn, for the defendant, testified that he was 


present when Patsey went home with plaintiff, in the early 
partof January 1854. Mrs. Cato, then in life, the daughter 
of defendant and wife of plaintiff, asked her mother to let 
Patsey go home with her and help her about the lard, that 
they were going to kill hogs; that Mrs. Aiken made some 
objection, after some conversation, Mr, Aiken remarked, “she 
ean goand help you about the lard, and stay there a while.” 
Plaintiffs wife died about August, 1854, leaving no children, 
the next day or two after her death, he met Patsey going 
from plaintifi’s to defendant’s. He asked plaintiff if he sent 
her home ? plaintiff replied, yes, he would not have her if 
they were to give her to him. The negro remained inthe 
possession of defendant. 

Cross-examined.—M. Aiken had at the time of his death, 
25 or 30 negroes, he died in the year 1854, a short time be- 
fore the death of his daughter, Mrs. Cato. 

Butt L. Cato, for defendant, testified that soou after the 
death of plaintifi’s wife, he told witness, when asked why he 
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sent the negro Patsey back, that he would not have her if 
they were to give her to him, 

Defendant then swore plaintiff, William P. Cato, who tes- 
tified that he did not remember who was present at the time 
the gir] Patsey went into his possession. Mr. Jacob C, Aiken 
did not, at his house, a few days before his marriage, tell 
him that he would not give him any negroes, but that he would 
settle them upon his, Cato’s wife; Jaccb C, Aiken told him 
that he could not give him any field hands that year, but 
that he would give him either of the little negroes, that he 
might prefer, and his wife preferred Patsey, Mr. Aiken say- 
ing that he would give him other negroes the next Fall. At 
the time witness (plaintiff) went to make the demand for 
Patsey, Mrs. Aiken asked him what right he had to the 
negro. Witness told her that Mr. Aiken gave Patsey to 
him; she replied, that he did not, that he had no right to 
Patsey himself, that she did not think that Mr, Aiken would 
give away what was not hisown. Witness replied, that he 
had given him one, and that his wife preferred Patsey. 
Witness did tell James Cato that he had sent the negro home; 
that he would not have her and be bound to keep her. 

After the death of my wife, Mrs. Aiken, the defendant, 
asked me, on the day of my wife’s burial, if I had any use for 
Patsey ? witness told her no; she said send her back, and 
she would make arrangements next Fall; did not say what 
kind of arrangements she would make, but gave witness to 
understand that she would divide the property the next Fall; 
Mr. Aiken did not tell witness that he did not own a part of 
said negroes, and that they were settled upon his wife. 

Cross-ecamined.—The negro was sent back after the 
death of witness’ wife, on account of the conversation with 
Mrs. Aiken, when she said she would make arrangements 
next Fall, I did not know, until advised, that the mere send- 
ing of property home, constituted a gift in law. 


The jury found for the vlaintiff. 
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Whereupon defendant’s counsel moved for a new trial on 
the following grounds, to-wit: 

ist. Because the Court erred in charging the jury, that the 
sayings of the donor Aiken, after he parted with the posses- 
sion of the property could not be received, to change and 
vary the original contract, but they were admissible as 
against him, toshow what was the original contract, or to 
show that it was a gift, and in charging the jury upon the 
evidence of Saunders, as to the sayings of Jacob C. Aiken 
when he was not in possession of the property “that his say- 
ings were evidence of a gift, but that nothing he afterwards 
said could come in to disprove its being a gift.” 

2d. That the Court erred in refusing to allow defendant to 
cross-examine the witness, William S, Aiken, as to all the 
facts of the case, he being called to prove a demand only, and 
defendant’s attorney, so notified, did not object to his be- 
ing put up for that purpose, . ' 

3d. That the Court erred in refusing to allow defendant to 
call and examine said William S. Aiken, as her own wit- 
ness, 

4th. The Court erred in rejecting the declarationsof Jacob 
C. Aiken, proposed to be proved by defendant, made after the 
property passed out of his possession, that he had not given, 
but only loaned, the negro Patsey, to plaintiff. 

5th. That the verdict of the jury is contrary to the evi- 
dence. 

6th. That the verdict is contrary to law. 

7th. That the testimony of Ferdinand C. Saunders, as to 
the sayings of Jacob C. Aiken, when he was not in posses- 
sion of the negro in dispute, was illegal. 

The Court refused the motion for a new trial, and counsel 
for defendant excepted. 


Tucker & Bratt, for plaintiff in error. 


McCoy & Hawerns, for defendant in error. 
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By the Court.—Benn1ne, J. delivering the opinion. 


Disposing of the exception to the judgment overruling the 
motion for a new trial, will be disposing of all the exceptions 
in the case. 

The question, therefore, may be stated to be this, was any 
one of the grounds of the motion for a new trial a good 
ground ? 

A part of the first of those ‘grounds, was as follows: “In 
charging the jury upon the evidence of Saunders as to the 
sayings of Jacob C. Akin, when he was not in possession of 
the property,” that his sayings was evidence of.a gift, but 
that nothing he afterwards said, could come in to disprove 
its being a gift.” 

The defendant in the action, Elizabeth Akin, was, it is 
true, the widow of Jacob C. Akin; but it is not clear that she 
claimed as heir to him; it rather seems, that she did not. 
What took place at the interview between her and the plain- 
tiff, Wm. P. Cato, when he demanded of her Patsey, the 
slave sued for, before the commencement of the suit, is re- 
lated by a witness, as follows—; “Defendant said to plaintiff ; 
“you know we never gave you Patsey.” Plaintiff replied ; 
“T know you did not, but Mr. Akin said, he intended to give 
me alittle negro girl,and my wife preferred Patsey. That 
defendant replied ; “Mr. Akin never owned Patsey, and had 
no right to give her away. She was my property, and not 
the property of Mr, Akin.” 

It does not appear that Cato made any objection, or any 
reply of any sort, to this latter statement of Mrs. Akin. 

Now, it cannot be said in the face of this evidence, that 
it is clear beyond a reasonable doubt that the title by which, 
Mrs. Akin was defending the action, was a title which she 
derived by inheritance from “Mr Akin,” her deceased hus- 
band; and was not some title which she had in her own 
right. And it certainly may be assumed, that the sayings 
of one person ought not to be allowed to affect another, un- 
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less it is clear beyond a reasonable doubt, that that other 
claims through, or under, him, or stands in privity of some 
sort, with him. 

{1.] This part of the ground then, was in our opinion 
good. 

And what has been said of this part, suflicieutly disposes 
of the other part. 

The second ground of the motion was, in our opinion, 
good. 

[2.] “In England, when a competent witness is called and 
sworn, the other party will, ordinarily, and in strictness, 
be entitled to cross-examine him, though the party calling 
him does not choose to examine him in chief; unless he 
was sworn by mistake; or, unless an immaterial question 
having been put to him his further examination in chief has 
been stopped by the Judge.” Green Ev., § 445. 

This, we think, is a correct statement of what the English 
law is,on the pointinvolved in this ground; and what the 
English law is on that point, our law is, for all the law that 
we have onthe point, is English law. Such as we have by 
adoption of English law. 

[3.] Asto the third ground. William S, Akin had no 
interest in the event of the suit. He was an heir of Jacob 
€. Akin, so was Mrs, Akin, the defendant, who was Jacob’s 
widow; so was Cato, the plaintiff, who was Jacob’s son-in- 
law. But Cato did not sue as the administrator of Jacob; 
nor was Mrs, Akin sued as the administratrix of Jacob. 
Therefore, neither he, nor she, represented William S, Akin, 
in respect to his rights as an heir of Jacob, But if neither 
represented him, then ajudgment in favor of either, could not 
be evidence for, or, against, him, in any suit between him, 
and either, in respect to the negro; or be evidence for, or, 
against,any administrator of Jacob C. Akin, in any suit be- 
tween such administrator, and either, in respect to the negro, 
A judgment in favor of Mrs. Akin, would not have been at 
all, a judgment in favor of Wm. S. Akin, ~ It would not have 
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been: a judgment to do him the ‘least good. Wm. S. Akin, 
then, was a competent witness. 

The sayings of Jacob C, Akin, the rejection of which is 
complained of in the fourth ground of the motion, were say- 
ings not against his interest. Whenaman saysof that which 
another has in possession, that he has loaned it to him, he 
says rather what is in favor of his interest, than what is 
against it. 

The seventh ground has been sufficiently disposed of, in 
the disposition made of the first ground. 

We think, that there is enough in the first, second, and 
third grounds, to require a new trial, A new trial is accor- 
dingly ordered. 

This makes it unnecessary to consider the remaining two 
grounds, the fifth and sixth, and they are such, that it may 
be well enough to leave them without further notice. 


Judgment reversed. 


Wiri1am Dickerson, ef al., plaintiffs in error, vs. THomas | 
Brapy, defendant in error. 


In an action of ejectment, a demise was laid to Thomas Brady; and to sup- 
port his title, the plaintiff offered in evidence, a copy grant from the State to 
Thomas Braddy. Held, Thatthe evidence was strongly and decidedly in fa- 
vor of the identity of the lessee and the grantee ; that they were one and 
the same person. 


Complaint, to recover land. In Taylor Superior Court. 
Tried before Judge WorreEtt, at April Term, 1857. 


This was an action brought in the form, prescribed by Act 
of 1847, by Thomas Brady, against William Dickerson and 
Mary Battle, to recover lot of land No. 252, in the 12th dis- 


12 
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trict of originally Muscogee, now Taylor county. 

The plaintiff offered in evidence, a copy grant from the 
State toone Thomas Broddy. Defendant objected to its ad- 
mission, upon the ground that it was made or issued to Tho- 
mas Broddy, and the plaintiff's name was Thomas Brady. 
The Court overruled the objection, admitted the paper, and 
left it to the jury to say whether the grant was to plaintiff or 
not. Plaintiff further proved that defendant, Dickerson, was 
in possession of the premises at the commencement of this 
suit, and closed. 


The jury found for defendant. Plaintiff moved for a new 
trial, on the ground that the verdict was contrary to law and 
the evidence, which the Court granted, and thereupon, de- 
fendant excepted. 


Reese & Bianrorp, for plaintiffin error. 


Grice & Wattace, and Mitter & Hoxsey, for defendan 
in error. 


By the Court.—Lumprxty, J. delivering the opinion. 


Was the Court right in granting a new trial? We think 
so, most decidedly. In all probability, Braddy was original- 
ly pronounced Bra-dy ; and the family have dropped one d 
in spelling the name, to conform to the pronunciation. Bra- 
dy is frequently now pronounced Brad-dy, especially by our 
Hibernian friends. It depends entirely upon how you di- 
vide the syllables. Brad-y or Bra-dy. This is toosmall a 
variance to deprive a man of valuable property. It would 
be legal robbery. 

Sustain this verdict, and the consequences would be most 
appalling. A tract of land has been granted to plain John 
Smith, of whom between twelve and thirteen thousand were 
born, married, or had died, in a single city, in one year. 
The children, by the industry and economy of their father. 
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have risen in the social scale, dropped the tad-pole’s tail, and 
are hopping about as John, Robert, or Joe Smythe! They 
sue, as heirs at law, for the land granted to their father, and 
are turned out of Court because Smith and Smythe are not 
the same name! So of land deeded to Jonathan Jones, and 
the young Jonises sue, as his heirs at law. So of a con- 
veyance to Tom Brown, and the plaintiffs claiming to be 
children, are called in the Court, Samuel, Joel, and Sallie 
Broun, (Broon!) In the little town of Boston, there are 527 
persons of the name of Smith, 373 Browns, and 183 Joneses. 
To what inextricable confusion and irretrievable loss will 
the descendants of these three first class families alone be 
exposed, should the finding of this jury be sustained? And 
while these outnumber the rest, and are, therefore, put by 
me at the head of the list, by way of illustration, yet the same 
change is going on in almost every family in the land. I 
would refer to some, did not delicacy forbid. The three 
changesto which I have alluded, are so common as to have 
become historical, It is a matter of taste altogether; and 
were I honored with the euphonious sobriquet of Thomas 
Trickem Sanspareil Scamp, Jane Stockolorum, Matilda 
French Onion, Herbert Pay Day, Happy George Dadd, James 
Death, Betsey Toast Divine, &c. I might be tempted to ex- 
ercise this modern practice and privilege. Still it will be 
perceived that the most important rights of property are sus- 
pended on it, especially should the judgment of the Court 
below, granting a new trial in this case, be reversed. 


Judgment affirmed. 
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Exyau H. Martin, plaintiff in error, vs. W. H. Kirksey and 
others, defendants in error. 


Whenjpartners have a settlement and division of the firm effects, and subdivide 
a debt due the concern, making one part payable to one of the members, and 
the other to the other, the debtor is liable under process of garnishment, to 
the individual creditors of one of the partners, to the extent of his indebted- 
ness to that partner. 


In Equity, from Randolph. Decision by Judge Kippoo, 
at chambers, 19th June, 1857. 


Elijah H. Marlin filed his bill against West H. Kirksey, 
Henry L. Waylor, James L. Pollard, John W. Bregan and 
Jesse B. Key. 

Complainant alleges, that in 1852, he and West H. Kirksey 
were partners in the tanning businees, and in August of that 
year they bought out the tan yard and shoe shop of Bronson 


& Jordan, for which they paid $1,250, and afterwards bought 
out their stock for thesum of $500. They continued in part- 
nership till December, 1854, when they sold out to Henry L. 
Taylor, James L. Pollard and John W. Bregan, members 
composing the firm of H. L. Taylor & Co., for the sum of 
$4400. After said sale to Taylor & Co., and before they had 
paid any part of the purchase money, or even given their 
notes for the same, Jesse B. Key issued summons of garnish- 
ment, and had the same served on said Taylor, Pollard and 
Bregan, in a case pending against said Kirksey, Taylor & 
Co., thereupon refused to pay or to give their notes to Marlin 
& Kirksey for the purchase money of said tan yard and shoe 
shop, unless they were allowed to retain in their hands the 
sum of $730, to meet said garnishments, 

The bill further alleges that about the 12th April, 1855, 
Marlin & Kirksey had a settlement with Taylor & Co., who 
paid, or settled with them for all the purchase money afore- 
said, to-wit: $4400, less the sum of $734, which they re- 
tained to meet their liability on the garnishment, aforesaid, 
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and that said amount thus retained in the hands of Taylor 
& Co., is assets belonging to the firm of Marlin & Kirksey, 
and not the individual property of Kirksey; that upon said 
settlement with Taylor & Co. Kirksey received the notes of 
Taylor & Co., to the amount of about $1460, which were to 
be held and collected by Isaac E. Bowen, Esq., for the pur- 
pose of paying the outstanding debts of the firm of Marlin 
& Kirksey, but which notes Kirksey traded off, and applied 
the proceeds to the payment of his own debts; that there are 
still outstanding claims against Marlin & Kirksey, amount- 
ing to $2148, unpaid; and that Kirksey is indebted to com- 
plainant, Marlin, $3000, for advances made by him for, and 
on account of said firm, over and above the amount advanced 
by Kirksey, and making in all, about $4100, which Kirksey 
will be owing complainantin the event ofhis paying all said 
outstanding debts. Kirksey is insolvent; that there are 
many judgments against him, and he has no visible property; 
and complainant submits that said sum of $734, retained in 
the hands of Taylor & Co. should be applied to the payment 
of the debts due by the firm of Marlin & Kirksey; prays 
that Key be enjoined from receiving, and Taylor & Co. en- 
joined from paying out said sum until the further order of 
this Court, &c. 


The bill was sanctioned and the injunction granted. 


Defendants, Taylor & Co. and Key, put in their joint an- 
swer, and admit, substantially, all the allegations of the bill, 
in relation to the purchase of the partnership property by 
Taylor & Co., from Martin & Kirksey, the amount to be paid, 
and the garnishment issued by Key. Taylor & Co, admit 
that about the time stated in the bill, they did haveasettlement 
with Marlin & Kirksey, but that in said settlement there was 
a division of the amount due by them, between Marlin & 
Kirksey, and that they paid, in money and notes, one-half 
of said sum to complainant, and of the other half they retained 
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the sum of about $734, to meet their liability on the garnish- 
ment issued in the case against Kirksey, and the balance, 
amounting to about $1400, they paid to Kirksey, in notes; 
and in the event that they were not made liable on the gar- 
nishment, then the sum retained was also to be paid to Kirk- 
sey. They know nothing of the accounts, or business, or 
indebtedness of the firm of Marlin & Kirksey; and that up- 
on an issue joined upon their answer, as garnishees, the jury 
found against them in favor of Key, survivor, for the sum of 
$734. 

Kirkséy answers and admits the facts stated as to the part- 
nership between himself & Marlin, the complainant, and 
their sale to Taylor & Co., but avers that the business and 
affairs of their firm were managed by Marlin, who kept the 
books, received and paid out the money, and made the pur- 
chases and sales; that at the time stated in the bill they had 
a settlement with Taylor & Co., for the sum due by them for 
the purchase money of their tan yard, &c.; and by consent 
of complainant, it was agreed that the sum due by Taylor & 
Co. should be divided between them; one-half to be paid to 
complainant and the other half to him, Kirksey; and that in 
pursuance of this agreement, Taylor & Co. did pay to, and 
settle with complainant, for one-half the sum due by them, 
as follows: they paid him one-third cash, and gave two notes 
for the balance, payable in one and two years; said notes 
amounting to about $1,400; and in their settlement with 
him, Kirksey, they took credit, for the $734, held up under 
garnishment, and gave him their notes for the balance; that 
these notes were his own, and he denies that he received 
them with any understanding that they were to be put in 
Mr. Bowen’s hands, and when collected, to be applied to the 
firm debts; that complainant, who was familiar and well ac- 
quainted with the liability, resources and means of their firm, 
admitted that there were funds and assets sufficient to pay 
all its debts in his hands, and that the amount due from 
Taylor & Co. could be settled and divided between them. 
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He denies the statements of the bill, as to the liabilities and 
indebtedness of said firm, and calls for an account of the 
same; and admits his insolvency, &c. 


Complainant amended his bill, setting out the transactions 
of the firm, his receipts and disbursements; and further char- 
ges that Isaac E. Bowen was the mutual agent of himself 
and Kirksey to collect the two notes given by Taylor & Co. 
for $734, each, and to apply the proceeds to the debts of the 
firm, but he has in collusion with Kirksey failed and refused 
so to do. 


Upon the coming in of the answer, a motion was made to 
dissolve the injunction, which, after argument, the Chancel- 
lor granted and dissolved the same, and thereupon, Marlin, 
by his counsel, excepted: 

1st. Because the equity of said bill was not sworn off by 
the answers. 

2d. Because the injunction should not have been dissolved 
before the filing of the answer of Isaac E. Bowen, to the 
original and amended bill. 

3rd. Because the bill and answers present such a case as 
should be passed upon by a jury. 


Perkins and Barry, for plaintiffs in error. 
Hoop. & Rosinson, for defendant in error. 


By the Court.—Lumrxtn, J. delivering the opinion. 


Was the Court right in dissolving the injunction? That 
depends upon the fact of whether or not a settlement was 
made between Marlin and Kirksey, of their partnership mat- 
ters; and that, upon that settlement, a portion of the debt 
owing by Taylor & Co.,and which has been appropriated 
under the garnishment, became the individual property of 
Kirksey. If it did, of course, it was subject to the individual 
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debts of Kirksey, or, in other words, liable to Key’s garnish- 
ment. 

Well, the defendants, with one consent, swear to this set- 
tlement and division between Marlin and Kirksey, and the 
severance of the Taylor debt. And their answers in this re- 
spect, are strictly responsive to the bill. 

This being so, the Court was right in allowing the money 
impounded by the injunction, to be whithheld no longer 
from the garnishment. 


Judgment affirmed. 





Joun Dog, ex. dem., Lewis A. Foster, plaintiff in error, vs. 
Ricuarp Rog, casual ejector, and Grorce W. Jones, ten- 
nant in possession, defendant in error. 


[1.] Ifone be appointed by the Court, guardian ad litem, of a lunatic, and ac- 
cepts the trust, a judgment against the lunatic will be good, notwithstandins 
the guardian fails to Act. 

[2.] A judgment against a lunatic is not void, but voidable; and a purchaser 
at Sheriff’s sale, under such judgment, would be protected. 


Ejectment,in Talbot. Tried before Judge Worritt, March 
Term, 1857. 


This was an action of ejectment brought by John Doe, ez. 
dem., Lewis A. Foster, against George W. Jones, tenant in 
possession, for the recovery of five acres of land, situated in 
the village of Talbotton. 

The defendant pleaded the general issue, and the statute of 
limitations, 

Plaintiff showed title in his lessor, proved the possession 
of defendant, and closed. 
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Defendant offered in evidence the exemplification of the 
record, in a case of attachment, issued by Cyrus Robinson 
against Mary White; from which it appeared that Robinson 
had recovered judgment in said case, issued his fi. fa., and 
Jevied upon the land in dispute, which was sold under said 
fi. fa., on the first Tuesday in December, 1850, and bought 
by the defendant, who introduced his deed to said land, from 
the Sheriff. It further appeared by said exemplification, that, 
pending said attachment, it being made to appear to the Court 
that said Mary had been declared a lunatic, in due and legal 
form, Marion Bethune was appointed her guardian, ad li- 
tem, to manage and conduct her defence in said case. 


Plaintiff, in reply, introduced the record from the Inferior 
Court of said county, showing that said Mary White was de- 
clared a lunatic by the judgment of said Court, on the 19th 
October, 1849. 


The judgment recovered, in the attachment case against 
her, was at September Term, 1850. The fi. fa. thereon, is- 
sued 21st October, 1850, and the land sold the first Tuesday 
in December thereafter. 


Plaintiff requested the Court to charge the jury: 

ist. That a judgment obtained against a lunatic, one ju- 
dicially declared such, is void. 

2d. That a judgment obtained against a lunatic, for whom 
a guardian, ad litem, has been appointed, is void, if said guar- 
dian did not act. 

Which charges the Court refused to give. The jury found 
for the defendant, and plaintiff excepted. 


Hamitton & Piane, represented by E. G. Dawson, for 
plaintiff in error. 


Beruune, represented by B, Hix, for defendant in error, 
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By the Court.—Lumrxin, J. delivering the opinion. 


It is in proof, that Bethune was duly appointed guardian, 
ad litem, of the defendant in attachment; and that he accep- 
ted the trust. The judgment was, consequently, regular, 
whether he acted or not. Whether he has made himself 
responsible to his ward, for failing to act, is not for us to de- 
termine. 

But concede that the trust was never accepted, still, a 
judgment against a lunatic is not necessarily void. Anda 
sale under it, by the Sheriff, would be good, and the purchaser 
protected. Whether the lunatic could follow the proceeds, 
provided there was no guardian, and she was insane when 
the judgment was rendered, we will express no opinion. 


Judgment affirmed. 





Newe i & McHtvex, plaintiffs in error, vs, Ezexrex B. Smits, 
defendant in error. 


When the plea of non est factum is filed by one partner, to a note given in the 
name of the firm, by the other; and the proof shows that the partners were 
engage@ in a tannery, and that the negro, for whose hire the note was given, 
worked in that business ; the onws is removed as to the authority to execute 
the note by the partner who signed it. 


Complaint, in Talbot Superior Court. Tried before Judge 
WorrELL, at March Term, 1857. 


This was an action by Ezekiel B, Smith, administrator of 
John W. G. Smith deceased, against Newell & McHugh, on 
the following note, viz: 


“ $285.00. By the 25th of December next, we promise to 
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pay Ezekiel B. Smith, administrator of J. W. G. Smith, or 
bearer, two hundred and eighty dollars, and also to furnish 
boy Henry, clothes, shoes and a blanket. This January 28th, 


1854, 


(Signed)  § NEWELL & McHUGH.” 


The defendants pleaded the general issue, partial failure of 
consideration, failure of consideration, and non est factum. 

Plaintiffs offered in evidence the note sued on, and proved 
that at the time it was made that defendants were partners» 
and closed. 

Defendants proved that the note was given for the hire of 
the boy Henry, for the year 1854. They further proved that 
he was a negro of delicate frame, and “and his health was 
poor.” And one witness testified that he was very far from 
being a good tanner, while in the employ of defendants, and 
that he ruined a great deal of leather for them. 


Plaintiff in reply, introduced two witnesses, who testified 
that Henry when in their employ was a good or fair negro 
Tanner. One ofthe witnesses said that he was, particularly, 
a good “finisher,” that he had given two hundred and 
seventy-five dollars for the hire of the boy. 

The jury found for the plaintiff the amount of the note. 


Defendants moved for a new trial upon the grounds: 


Ist. Because the verdict was contrary to law and evidence. 

2d. Because the verdict was contrary to charge of the 
Court. 

3d. Because the Court refused to charge the jury, that 
they must find for the defendants upon the ground, that it 
was not proved that McHugh the partner who made the 
note, was authorized to make notes for the firm of Newell 
& McHuugh; the plea of non est factum having been filed 
by Newell and verified by his oath. 








172 


SUPREME COURT OF GEORGIA. 


Davis vs. Hunter. 


The Court overruled the motion for a new trial, and de- 
fendants excepted. 


A, F, Owens, for plaintiff in error 
Saito & Pov, for defendant in error. 
By the Court—Luvmprxin, J. delivering the opinion. 


We areauthorized to infer from the testimony that the plain- 
tiffs in error, were partners in a tannery. It is in proof that 
the negro of the defendant Smith, and for whose hire the 
note was given was employed in the firm business. That 
being so, the plea of non est factum, is fully met and over- 
come by the evidence; and the Court below was right in re- 
fusing to charge to the contrary. We do not feel warranted 
in disturbing the verdict, because contrary to the evidence. 
On the contrary, the proof is all on that side. 


Judgment affirmed. 





JoserH Davis and wife, plaintiffs in error, vs. AbeL B, Hvy- 
TER, defendant in error. 


When the fee or inheritance in negroes is given by a grand-father to his grand- 
children, and the usufruct to the mother, the daughter of the donor, and the 
children, fortheir support and maintenance during the natural life of the 
mother, and a trustee is appointed to execute the purposes of the instru- 
ment; he is entitled to the possession of the property, to enable him to per- 
form the trust, especially since the children have growa up; and this is the 
only way in which they can participate in the bounty of their ancestor. 


In Equity, in Harris Superior Court. Decided on demur- 
rer, by Judge Worretz, April Term, 1857. 





MACON, JUNE TERM, 1857. 173 


Davis vs. Hunter. 








This was an injunction bill, filed by Joseph Davis and his 
wife, Lucy, against Abel B. Hunter. 

The bill sets forth, that on the 14th day of Feb. 1824, Jo- 
seph Burks, the father of Mrs. Davis, then Mrs. Barden, exe- 
cuted a deed of gift, of certain property, amongst which was 
two negro women, Matilda and Kitty, to the said Lucy and 
her then husband Larkin Barden, and her children, then, or 
afterwards born, for their support and maintenance, during 
the natural lives of said Lucy and Larkin, remainder to the 
children ; and therein appointed his son John Burks trustee 
to execute the trusts of said deed. That upon the execution 
of the said deed, the negroes were delivered to Barden and 
wife ; that Barden was an improvident and drinking man, 
not competent to manage and take care of property, and a 
few years thereafter died. That said Lucy had a large fami- 
ly of children, to-wit: eight, and that said negroes constitu- 
ted almost her only means of support, and that it was the in- 
tention of her father, that she should have personal posses- 
sion of the negroes and their increase, for the purpose of 
waiting upon her, and working to aid in raising and educa- 
ting her large family of children, until the said children should 
come of age,and be able to support themselves. That John 
Burks the original trustee, well knowing this to be the intenion 
of said donor, always allowed the negroes to remain in her pos- 
session, and this for more than twenty-five years. Thatin 1849, 
said Lucy married Joseph Davis, and said negroes after that 
event, still continued in their possession, without objection, on 
the part of any of the children, or said trustee, and have so 
continued ever since, and with their increase now consist of 
the four following, to-wit: Sophy, Kitty, Mary and Willis. 
That Davis has but little property and all of said negroes 
are not more than sufficient to afford said Lucy an economi- 
cal support, and that in her old age, they are necessary to 
her comfort. 

The bill further alleges, that soon after the marriage of 
complainants, the children claiming to be remainder-men 
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under said deed, instituted a suit in equity, to compel com- 
plainants to give bond and security for the forth-coming ot 
the negroes, at the death of said Lucy; and upon the final 
hearing of said cause, it was decreed that said Larkin should 
execute the bond and security required, which bond was 
given in obedience to said decree, and the negroes allowed 
to remain in complainant’s possession. 

The bill further alleges, that with a view of still further 
harassing complainants and depriving them of the services 
of said negroes, the children of said Lucy, procured the dis- 
missal of said John Burks from the trusteeship, and had 
Abel B. Hunter appointed in his place; and that said Abe! 
has commenced an action of trover against Davis for the re- 
covery of the negroes, 

That by the strict rules of law complainants are advised 
they will be unable to defend said action at law, and cai 
only have adequate relief and be enabled to avail themselves 
of their defence in a Court of Equity. The bill prays that 
the action at law be enjoined, &c. 

Defendant demurred to the bill and moved a dissolution 
of the injunction. After argument, the Court sustained the 
demurrer, and dissolved the injunction, and counsel for com- 
plainants excepted. 


Ineram & Crawrorp, for plaintiffs in error. 
Ramsey & Kina, for defendant in error. 
By the Court—Luvmrxin, J. delivering the opinion. 


The proper interpretation of the deed made by old man 
Burks is, that the title or “inheritance” as he calls it, to the 
property conveyed by the instrument, was intended to be 
given to his grand children; and that they, together with 
their mother, his daughter, and her husband, should enjoy 
jointly, the usufruct during their mother’s life. And a trus- 
tee was appointed to protect the property and see that the 
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purpose of the donor should not be frustrated. Now the 
daughter having lived, likely beyond the time foreseen by 
the father; in order to carry out his design, it has become 
absolutely necessary, that the trustee should have the pos- 
session and control of the negroes. While the children were 
young, all might be kept together, as all were sharing the 
benefits in common. But this period is past; and in any 
view of Mrs, Davis’s rights and interests, the trustee is enti- 
tled to the possession of the slaves. We see nothing in the 
deed whieh gives to the mother any other or greater interest, 
than as joint tenant or tenant in common with her children. 

Our judgment is, that there is no equity in the bill; and 
that the injunction ought to have been dissolved. It should 
have been dissolved for the further reason, that every matter 
set up in the bill, can be made fully available at law. 


Judgment affirmed. 





Ciaces T. F. Carpin, plaintiff in error, vs. Joun Jones, de- 
fendant in error. 


{1.] The clients of a practicing attorney whois elected to the bench, must look 
to their own cases, and the simple announcement from the Court, that no 
cause will be tried, in which he was employed, will not entitle a party to an 
injunction, if he had no substantial defence. 

[2.} An order dissolving an injunction on terms, or directing a eredit to be 
put on an execution, which the plaintiff admits he received, and then orders 
the injunction which stays the execution to be dissolved, is not a decree or 
order which requires the intervention of a jury. 

[3.] A creditor who receives a promissory note, ona third person, fromjhis debt- 
or, as collateral security for the payment of his debt, does not, by suing the 
note in his name, become the security of the maker of the pledged note. 


In Equity. In Randolph. Decision by Judge Kuippoo. 
December, 1856. 
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This was a bill filed by Charles T. F. Cardin, against John 
Jones. 

The bill sets out, that on the 27th of August, 1850, com- 
plainant gave to defendant his promissory note for $400, 
which defendant placed in the hands of William C. Perkins, 
Esq., or some other attorney, for collection. That to prevent 
suit on said note, complainant turned over to Jones, or his 
attorney, a note on Lemon Dunn, for thesame amount, up- 
on which suit was brought in the name of Jones, and judg- 
ment recovered against Dunn, which was controled by Jones 
and his attorney. That fi. fu. issued upon said judgment, 
and was levied upon property of Dunn fully sufficient to 
have paid off the same, but, that on the day the same was 
advertised to be sold, Jones entered into an arrangement 
with Dunn, to postpone the sale, and received or was prom- 
ised, in consideration of his agreement to said postponement, 
the sum of one hundred and seventy (170) dollars. That by 
said arrangement and postponement, complainant’s rights 
were jeopardized, and the collection of said judgment render- 
ed doubtful. 

That afterwards, suit was brought by Jones, on the note 
which he held against complainant, who employed Judge 
Kiddoo, then at the bar, to defend it. That afterwards, 
Judge Kiddoo was elected to the bench. That complainant 
attended the Court at the trial term, when it was announced 
that none of the cases in which Judge Kiddoo had been of 
counsel, whether for plaintiffs or defendants, would be tried. 
Relying upon this, complainant left the Court, assured that 
nothing would be done with his case that term. That af- 
terwards, and by some means unknown to complainant, 
judgment was had at that term of the Court, against him, and 
execution issued, which is now proceeding, and has been 
levied on his property. The bill prays for an injunction, &c. 

The answer admits that defendant put in the hands of his 
attorney, for collection, the note which he held against com- 
plainant, mentioned in the bill, and that complainant placed 
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a note for the same amount, on Lemon Dunn, in the hands 
of the same attorney, but denies that it was placed there to 
prevent suit being brought on complainant’s note, with the 
knowledge or consent of defendant, and avers that he knew 
nothing of any suit in his name, against Dunn, until after 
judgment was obtained against him; when he was informed 
by his attorney, that the same had been done at the re- 
quest of complainant. 

That after judgment against Dunn, he used every effort in 
his power to have the money made out of Dunn, but was 
ready and willing to give the control of the execution up to 
complainant, defendant interfering only so far as to see that 
the money was collected as speedily as possible. Admits that 
a large amount of Dunn’s property was levied on, to satisfy 
several fi. fas., but denies that said property was sufficient to 
satisfy the executions which were of older date than the one 
in defendant’s name against him. Admits that the property 
was brought to the court-house on sale day, in July and Au- 
cust, for sale, and that he was present, but denies that he 
was there with the view to retard or prevent that sale, but, on 
the contrary, he was there for no other purpose than to ascer- 
tain the probability of getting his money, due on said fi. fz., 
by the sale of the property, and denies that he entered into 
any negotiations with Dunn or his agent, to postpone said 
sale, but insisted upon the sale of the property ; but he was 
informed that the property was wholly insufficient to satisfy 
the fi. fas. of older date than his, and if the property was then 
sold, at such a season of the year, it would be sacrificed. 
Complainant was present, having brought the property there, 
and delivered it to the Sheriff; he was the father-in-law of Le- 
mon, and not only consented to the postponement of the 
sale, but insisted upon it, and after the postponement, he took 
the property into his possession, to be delivered to the Sheriff 
on some future day ; that defendant, when solicited by the 
creditors of Dunn to consent to the postponement, refused, 
giving as a reason, that he was greatly in need of $170, when 

13 
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William Dunn, a creditor of Lemon Dunn to a large amount, 
to prevent the property being sacrificed, voluntarily offered 
to advance to defendant, said amount, and to take the con- 
trol of the f. fa., to that extent, to which defendant agreed, 
but not with any intention to defeat the collection of the 
amount due onsaid fi. fa. He denies that the property would 
have brought more if sold that day, than it did bring when 
afterwards it was sold. That he did not know William 
Dunn as the agent of Lemon, in the transaction, and denies 
that the money due on said fi. fa. would have been paid, but 
for said postponement. Said property was afterwards sold for 
as good or better prices, than it would have brought on this 
occasion, and the money arising from the sale was applied to 
judgments ofan older date than theone in favor of defendant. 
Admits the suit on his note against complainant, the judg- 
ment thereon, and the execution andlevy, but knows nothing 
of his employing an attorney to make any defence for him, 
and is informed by his counsel that no appearance was en- 
tered, or plea filed, in the case, and denies that the announce- 
ment made by the Judge, as charged in the bill, is any 
sufficient reason to excuse complainant, for not defending 
said suit at the judgment term. 

Defendant offered to give complainant the benefit of the 
sum of $170, received by him from William Dunn, by enter- 
ing a credit for that amount on his fi. fa. against him, but 
this complainant declined, and he makes the same offer in 
his answer, and prays that the injunction be dissolved. 

The cause coming before Judge Kiddoo, was heard on bill 
and answer, and he ordered the injunction to be dissolved, 
upon entering a credit on the fi. fa. for one hundred and 
seventy dollars, and that defendant be allowed to proceed for 
the balance, and complainant, by his counsel, excepted. 


Hoop & Rosrnson, for plaintiffin error, 


Geo. L. Barry, for defendant in error. 
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By the Court—McDonatp J., delivering the opinion. 


The presiding Judge in the Court below, on the coming 
in of the defendant’s answer, dissolved the injunction. The 
complainant in the bill below, excepts to the decision. 

The defendant had placed a note of $400, given to him 
by the plaintiff, in the hands of an attorney for collection. 
To prevent the attorney from suing that note, the plaintiff 
placed in the hands ofthe same attorney, a note for the same 
amount on Lemon Dunn; suit was brought against Dunn 
on this latter note, in the name of the defendant. It was 
reduced to judgment, and an execution was issued by the 
Clerk, and levied by the Sheriff, on the property of Dunn, 
which was advertised for sale. On the day on which the 
property was advertised for sale, the defendant agreed to a 
postponement ofthe sale, on receiving, as a loan, from one of 
the creditors of Lemon Dunn, who desired a postponement 
of the sale,a loan of one hundred and seventy dollars, for 
which he was; to have the control of the fi. fa. to that 
amount. Failing to collect the amount of the debt from 
Dunn, suit was instituted against the complainant, on the 
note placed by the defendant in the hands of an attorney. 

The plaintiff alleges in his bill, that he had employed the 
present presiding Judge, then a practicing attorney, to defend 
this suit, and that at the trial term of the Court, he attended, 
and on its being announced that no cause in which the pre- 
siding Judge had been employed as counsel for either the 
plaintiff or the defendant, would be tried, he Jeft the Court, 
and afterwards this cause was tried. 

The defendant denies that there was ever a defence enter- 
ed or plea filed to this case. 

[1.] We will first dispose of the equity which the plaintiff 
claims, on the ground that he was debarred from his defence 
by the announcement made inthe Court below. According 
to his own showing, he had employed no counsel after the 
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election of his original counsel to the bench. It does not 
appear that he applied tothe Judge to employ counsel, oy 
that he consulted him on the subject, nor that he was pre- 
vented by any cause from doing it. He was altogether aj 
fault. Hecould not lie by, under the circumstances, and rely 
upon others to protect his rights. Ifhe had had a substan- 
tial defence, and was misled by the Court, the case might 
have been otherwise. It cannot be presumed that the Court, 
under the announcement stated in the bill, would have post- 
poned a cause, in which he knew there would be no sub- 
stantial defence, merely because he had been spoken to as 
counsel before his election. According to the rule by which 
Courts are governed on motions to dissolve an injunction on 
the coming in of the answer, we must look to the answer for 
the equity of the cause. Castleberry vs. Scandett, 20 Gi. 
Rep. 250. If the answer be responsive to the bill, and the 
equity on which the injunction was granted, is denied, the 
injunction must be dissolved. All the equity claimed by the 
plaintiff, except that which we have disposed of, is, that he 
is entitled to relief on account of the defendant’s postponing 
the sale of Dunn’s property for a consideration, and because 
if it had been sold on the day of the postponement, it would 
have paid all the debts. All the allegations of the bill in re- 
ference to these matters, are denied by the answer, and 
this being a motion simply to dissolve the injunction, the 
denials of the answer must prevail. 

[2.] It is insisted that the order passed by the Judge at 
Chambers is final, inasmuch as it directs $170 to be entered 
asa credit on the fz. fa. and that it is void because it is done 
without the intervention of a jury. It is nota decree, as 
was the case of Hargraves vs. Lewis, 3 Kelly, 162. If it be 
an error, it is not one which prejudices the plaintiff. If an 
error, it is one against the defendant, because he says the 
$170 was a loan, and neither a payment nor the price of 
postponing the sale, and the party making the loan controls 
the fi. fa. against Lemon Dunn for his reimbursement, to 
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the extent of the loan. If that be the case, the plaintiff has 
the benefit of it,as an absolute payment, while the defend- 
ant loses that amount, if it cannot be collected on the execu- 
tion, for he is bound, if it be a loan,to repay it. The order 
for dissolving the injunction might have been more properly 
framed, by directing the execution to proceed for the entire 
amount, excepting the $170, and allowing that sum to re- 
main until it was determined whether it could be collected 
on the execution against Lemon Dunn. The plaintiff has 
a more favorable order, perhaps, than he could have obtain- 
ed at a hearing of the cause, 

[3.] It is a strange proposition, contended for by the plain- 
tiff’s counsel, that a creditor who receives a promissory note 
from his debtor, as collateral security, and brings suit on it 
in his own name, converts himself into a surety for the debt- 
or’s debtor. He is bound to due diligence in the collection 
of the debt, and if anything is lost by the want of it, he is to 
be the loser. 

The bill is not dismissed, and if the plaintiff thinks proper 
to have a hearing before a jury, he is entitled to it, The 
dissolution of the injunction does not prevent that, It only 
turns the execution loose. 


Judgment affirmed, © 


Joun D. Stewart, plaintiff in error, vs. Toe STaTE oF 
Georeia, defendant in error. 


The exemption extended by law from road, patrol, and jury duties, to the Co- 
lumbus Guards and other volunteer corps, in the City of Columbus, does not. 
include honorary members. 


I}legality, from Muscogee. Decision by Judge Wonrnu1, 
May Term, 1857. 
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John D. Stewart was fined forty dollars for non-attendance 
as a Grand Juror, at the May Term, 1856, of Muscogee Su- 
perior Court, execution issued for the collection of this fine, 
and Stewart filed his affidavit of illegality, on the ground that 
he was an honorary member of a volunteer military company, 
in the City of Columbus, the Columbus Guards ; that he pays 
to said company the annual sum of twenty dollars, for the 
benefit of said company; and that, as such member, he is, 
by law, exempt from jury duty, and that said fi. fa., and the 
judgment on which it is founded, are illegal. 


After argument, the presiding Judge overruled the aflida- 
vit, and ordered the execution to proceed, and counsel for 


defendant excepted. 
IncraHAM, Crawrorp & RussELL, for plaintiff in error. 


Sot. GENERAL, contra. 


By the Court—Lumrxin J., delivering the opinion. 


Does the Act of 1845, or any other statute upon this sub- 
ject, granting certain privileges and immunities tothe Colum- 
bus Guards and other volunteer corps in the City of Colum- 
bus, apply to, and include honorary members ? 

We think not. The actual service rendered, and skill ac- 
quired by the regular members, is the foundation of the ex- 
emption from road, patrol, and jury duties. And however 
useful the money of the honorary members may be, in sus- 
taining these corps, we cannot think they were intended to 
be embraced in the exemption. Neither the letter of the law, 
when carefully scrutinized, nor its spirit, would warrant any 
other conclusion. 


Judgment affirmed. 
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Joun Jounson, Ordinary, for use, &c., plaintiff in error, vs. 
Samuet J. Koocxocry and another, defendants in error. 


The second section of the Act of 1852, “to regulate the mode of sueing the bonds 
of executors, administrators, and guardians,” is merely remedial, and there- 
fore, it may constitutionally apply to cases founded on bonds made before the 
passage of the Act. 


Debt, in Muscogee. Decision on demurrer, by Judge Wor- 
RILL, at chambers, May Term, 1857. 


This was an action of debt, on an administration bond, 
brought by John Johnson, Ordinary, for the use of the dis- 
tributees of Sarah C. Koockogey, against Samuel J. Koocko- 
gey, administrator of Sarah C. Koockogey, deceased, and Sam- 
uel Koockogey, his surety on said bond. 

The bond upon which this suit is brought, bears date the 
7th August, 1851; is in the penal sum of six thousand dol- 
lars, and is in the usual form, and with the usual condition. 

The declaration alleges a breach of the condition, in this, 
that said administrator has not performed the duties of ad- 
ministrator, but has wholly failed and neglected to discharge 
and perform the same, and has failed and neglected to pay 
and turn over the estate and property of his intestate, to the: 
distributees and heirs at law, whereby an action hath ac- 
crued, &c. 

To this declaration defendants demurred, on the ground 
that an action on the bond would not lie, in the first instance, 
against the administrator and the security; that this bond~ 
being executed prior to the Act of 1851-’2, suit could not be 
maintained upon it by virtue of the provisions of that Act. 

The Court sustained the demurrer, and dismissed the ac- 
tion, and plaintiff excepted. 


Hott & Hourcutins, and B. H111, for plaintiff in error. 


Jones & Jonzs, for defendants in error. 
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By the Court—Bennine, J. delivering the opinion. 


The action in this case, was brought under the second sec- 
tion of the Act of 1852, “to regulate the mode of sueing the 
bonds of executors, administrators and guardians.” cts of 
1851-2, 235. 

And there is no doubt, that that section authorized the ac- 
tion to be brought, if the Act can constitutionally apply to 
laws founded on bonds of older date, than the date of the 
Act. 

And we think, that the Act can. 

The Act is only a remedial Act. It is entirely conversant 
with remedy. It does not say that the liability of the sure- 
ties to whom it refers, shall become primary or, shall, in any 
respect, cease to be secondary. The last section of the Act, 
contains these words: “That when judgment shall be ob- 
tained against principal and sureties, as aforesaid, the proper- 
ty of the sureties shall not be levied on until that of the prin- 
cipal shall be exhausted, which shall be evidenced by a re- 
turn of nulla bona.” 

Bv the old law, the Act of 1820,an heir might sue the 
parties to the administrator’s bond, but by that law, he had 
to bring two suits, in order to reach them all, first, a suit 
against the administrator alone, then a suit against his sure- 
ties. At least, this was what was held in Jus/ices, &c. vs. 
Sloan, 7 Ga. 31, a decision, however, which I much ques- 
tion. By this new law, he may reach them all in one and 
the same suit, but he can reach them in that suit, only in the 
same order, in which he would have reached them, by the 
old law, in two suits, This is the whole effect of the new 
law. And this is an effect, on remedy, not on right. 

But statutes changing a man’s remedies, have never been 
held to be unconstitutional. 

We think, therefore, that the Court below erred, in sustain- 
ing the demurrer. . 
Judgment reversed, 
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Ricaarp Davis, Sheriff, plaintiff in error, vs. Joun M. 
GREEN, et al., defendants in error. 


The Sheriff may be ruled either in the Superior or Inferior Court, for money 
collected by him on Justices Court fi. fas., the jurisdiction of these Courts 
being concurrent in this respect. 


Certiorari and Rule, in Randolph Superior Court. Necis- 
ion by Judge Krppoo, at May Term, 1857. 


John M. Green took out a rule against Richard Davis, 
Sheriff of Randolph county, issuing from and returnable to 
the Inferior Court of said county to show cause why he had 
not made and paid over the money due on certain fi. fas, 
issuing from a Justice’s Court, which had been levied upon 
land, and under the statute in such cases turned over to said 
Sheriff. 

Davis, the Sheriff, pleaded to the jurisdiction of the Inferior 
Court in the case. The plea was overruled and judgment 
final on said rule was awarded against the Sheritf for the 
am >unt of principal, interest and costs due on said fi. fa. Da- 
vis excepted and sued out a writ of certiorari, leaving said 
judgment for review and reversal before the Superior Court. 

Upon the hearing in the Superior Court, the presiding 
Judge dismissed the certiorari, and affirmed the judgment of 
the Inferior Court, and counsel for defendant excepted. 


F. M. Brinptey, by Barry, for plaintiff in error. 


A. Hoop, for defendant in error. 


By the Court.—Lumrxtn, J. delivering the opinion. 


Is the Sheriff liable to a rule in the Jnferior Court, for mo- 
ney collected out of land on Justice’s Court executions? 

Properly, the Sheriff should make his return to the Court 
from which the process emanated. It seems to be conceded, 
however, that he is not amenable to the Justice’s Court, 
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If, then, the Sheriff be liable in either of the other Courts, 
we see no reason why in one more than the other. They 
have concurrent jurisdiction in such cases. There is no 
statute regulating this subject. There is nothing in the fact 
that the money in this case was raised out of land ; and so 
far as we know, the practice has been uniform and universal 
throughout the State, to rule the Sheriff in the first Court 
that sat in the county, after the money came into his hands. 
It is a good and convenient practice, and we are unwilling 
to change it, We affirm, therefore, the judgment of the Court 
below. 








Judgment affirmed. - 





S. Housmans & Co., plaintiffs in error, vs. SamvEL HEILBRON; 
defendant, and Jutius Herisron, Garnishee, defendant in 


error. 


The plaintiff cannot have judgment against the garnishee, until he has had 
judgment against the defendant. 


Motion, in Marion Superior Court. Decision by Judge 
Woraitt, at March Term, 1857. 


This was a motion to enter judgment against the garni- 
nishee, upon the following agreed statement of facts, to-wit: 

The garnishee was served with a summons of garnish- 
ment, returnable.to September Term, 1856, at that Term of 
the Court, he made answer, but withdrew the same after it 
was filed in the Clerk’s office, by the permission of the Court. 
He filed his answer again at March Term, 1857, on the 
fourth day of Court. 

And plaintiff moved to enter judgment against him, which 
motion was refused by the Court, and plaintiff excepted. 
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Exa, for plaintiff in error. 


Oxiver & CLEemENTs, for defendant in error. 


By the Court.—Brnnine, J. delivering the opinion. 


Ought the Court to have sustained the plaintiffs motion to 
enter up judgment against the garnishee? 

At the time when this motion was made, the plaintiff had 
not obtained judgment against the defendant. 

The fifteenth section of the attachment Act of 1856, con- 
templates, that no judgment shall be entered up against the 
garnishee, until judgment has been obtained against the de- 
fendant. cts of 756, 29. 

To the same effect, was the old law. Cobb Dig. 70, 71, 
and 72. , 

Besides, we incline to think, that if the garnishee’s 
answer is in, by sucha time during the term to which it is 
returnable, as will admit an issue to be formed on it, and to 
be tried at that term, it is well in. 

We also incline to think, that it is competent for the Court 
to extend the garnishee’s time of answering, from the first 
term, to a subsequent term. 

The judgment of the Court below ought, we think, to be 
affirmed. 


Judgment affirmed. 





Joun R. T. Lineo, plaintiff in error, vs. Minter & H111, de- 
fendants in error. 


When a slave is indicted, the master is not bound to employ lawyers, to as- 
sist in the slave’s defence. 
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Complaint, in Marion. Tried before Judge Worarit, 
March Term, 1857. 


This was an action by Miller & Hill, attorneys at law, 
against John R. T. Lingo, for the recovery of two hundred 
dollars, charged by plaintiffs for professional services render- 
ed in the defence of a negro slave belonging to defendant, 
who was tried in Marion Superior Court for the crime of 
arson. 

Annexed to the declaration, which was an account, in the 
form prescribed by the Act of 1847, was a bill of particulars, 

The defendant pleaded, 1st, the general issue, 2d, that 
the services were rendered voluntarily and without the au- 
thority of defendant. 

Upon the trial, the following facts were, upon agreement, 
submitted to the jury, to-wit: 

At the March Term, 1856, of Marion Superior Court, the 
grand jury found a true bill against a negro slave named 
Jim, alias James, the property of defendant, for the offence 
of arson. Thatsaid slave was tried at that term of the Court, 
and acquitted. That plaintiffs, Miller & Hill, defended him; 
that to defend successfully such a case, was reasonably worth 
four or five hundred dollars. It was further agreed and ad- 
mitted that Lingo, the defendant, knew that his slave was in 
dicted for said crime, and refused to defend him or employ 
counsel for his defence, and that plaintiffs, without any con- 
tract with Lingo, did defend s:id slave, after Lingo had re- 
fused to employ counsel; that Lingo was not present at the 
trial, but after he was acquitted, took him off and sold him. 
It was further agreed and admitted, that Lingo was fully 
able to have employed and paid counsel. 

The presiding Judge, charged the jury that if they believ- 
ed from the evidence, that the services were rendered by 
plaintiffs, then they were entitled to recover what their ser- 
vices were reasonably worth, not exceeding the amount laid 
im their declaration. 
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He further charged, that notwithstanding Lingo refused 
to defend his slave, and to employ counsel, yet there was a 
legal obligation resting upon the master so to do, arising out 
of the relation of master and servant, and ifthe master refus- 
ed to defend his slave, any attorney might defend him, and 
the master would be compelled to pay whatever the ser- 
vices were reasonably worth; that the master cannot divest 
himself of this obligation at his will, and if they believed 
that the services rendered were worth two hundred dollars, 
they must find for the plaintiffs, that amount. 

To which charge of the Court, defendant excepted. 

The jury found for the plaintiffs, two hundred dollars, 
whereupon defendant’s counsel tenders his bill of excep- 
tions, and alleges error in the charge aforesaid. 


G. O. Davis, for plaintiff in error. 


Bianprorp & Crawrorp, and W. D. Exam, for defendants 
in error, 


By the Court.—Bernnine, J. delivering the opinion. 


Was the charge right? This involves the question, 
whether, if the slave is indicted, the master is bound to fur- 
nish him with lawyers to assist him in his defence? 

We do not know of any law that imposes such an obliga- 
tion, upon the master. And itis incumbent on those who 
insist on the existence of an obligation, to show, that there 
is something to create the obligation. 

There are laws that impose various obligations on the mas- 
ter, but the obligation in question is not among them. See 
13th div. 12th sec., Penal Code; 41st sec. of the act of 1770, 
amendatory of the patrol act; the act of 1815, “to compel 
owners of old or infirm slaves to maintain them.” Cobd Dig., 
827. 981. 987. And expressio unius est exclusio alterius. 

No such obligation mentioned among those imposed by 
statute on the masters of hired servants, or apprentices, 
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whether white, or black. See 3d section of the act of 1796, 
“for the government of servants, not slaves, imported or mi- 
grating into this State.” Jd 961. This isan act of some 
general interest at this time, when the question of supply- 
ing the tropics with apprenticed Africans and Asiatics, is 
receiving so much attention. Jd, 985. 

Nor does it seem, that there is any great need, that such 
an obligation as this, should be imposed on the master. 
Every master has an interest to prevent his slave from being 
punished, an interest that increases with the increase of the 
punishment to which, the slave is exposed. Nearly every 
master, together with nearly every member of his family, 
has also an affection for his slave. 

This being so, it may be pretty safely assumed, that if in 
any case, the master refuses to employ Jawyers for his slave, 
the case is one in which the master ought not to be required 
toemploy them. It may be pretty safely assumed that every 
such case will be a case in which the master, a juror biased, 
by both interest and affection, to acquit, has convicted. 

We think, that the charge in this case, was erroneous, and 
therefore, that there ought to be a new trial. 





Judgment reversed, 


JepTHa Rem and George Murpny, plaintiff in error, vs, 
Tue Strate or Georera, defendant in error, 


[1.] A motion was made for a continuance, and put onthe ground of the ab- 
sence of a witness, by whom the movants, (persons on their trial for theit,) 
expected to prove an aliii. They had one witness present by whom they 
could prove the same they expected to prove by the absent witness, on ac- 
count of this, the Court overruled the motion. On the trial, they proved the 
alibi by the witness that was present, and then the State proved by two wit- 
nesses, that they would not believe this witness on his oath. 


Held, that the Court should either have granted the motion, or have exacted a 
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promise from the State, not to introduce evidence to destroy the credit of the 
witness that was present. 


[2.] It is within the discretion of the Court to allow a witness to be examined 
after the argumentto the jury has commenced. 


Indictment, for simple Larceny, in Talbot Superior Court. 
Tried before Judge Worritt, at March Term, 1857. 


Jeptha Reid and George Murphy were indicted for steal- 
ing a buggy, the property of John Howell, and found guilty. 
They moved for a new trial on the following grounds, viz: 

Ist. Because the finding of the jury was contrary to law 
and evidence. 

2d. Because there was no allegation of the value of the 
buggy, charged to have been stolen. 

3d. Because the prejudice in the county, at the time of the 
trial, was so great that a fairand impartial trial could not be 
had. 

4th. Because the Judge, after the opening speech on the 
part of the State, and while counsel for defendants was re- 
plying, allowed the Solicitor General to introduce a witness 
and prove that the place from which the buggy was stolen, 
was in Talbot county. 

5th. Because defendants moved a continuance of the case 
on the ground ofthe absence of a female witness, Mary 
Smith, who had been subpeenaed, which was overruled by 
the Court, because it was admitted that another witness was 
present who would testify to the same facts which the ab- 
sent witness was expected to prove, and that her testimony 
would be merely cumulative. 

The Court overruled the motion for new trial, and defen- 
dants excepted, and assign the same as error. 


Jas. W. Green & A, F. Owen, for plaintiffs in error. 


Sor. Gen., for defendant in error. 
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By the Court.—Bernnine, J. delivering the opinion. 


Ought the Court below to have sustained the motion for a 
new trial ? 

Thecounsel for the plaintiffs in error, relied before this Court, 
on only two of the grounds contained in the motion, the last 
two. We think, with them, that there is nothing in the other 
grounds. 

Of those two, the last will be first considered. 

It appears, that the testimony of the witness referred to in 
this ground, as “another witness,’ went to prove an alibi ; 
and that the State introduced two witnesses who swore, that 
they would not believe him on his oath. 

This being so, the testimony of the absent witness, if it had 
been in, would have been extremely important to the de- 
fence. Itis true, that that testimony might have been only 
“cumulative,” but a case may besuch, that cumulative evi- 
dence, will be ofthe utmost valuein it. And the case of a de- 
fence by an alibi, will, almost always, be such acase. There 
cannot well be too much evidence, to make out a satisfactory 
alibi. 

A motion fora continuance, put on the ground of “the ab- 
sence of a witness,” ought to be granted if his testimony wil! 
be “material,” So says the 36th common law rule. 

There is no exception of the case in which the testimony, 
whilst being “material,” is only “cumulative.” 

[1.] We think then, that the Court should either ‘hive 
granted the motion for a continuance, or required a pledge 
from the other side, hat they would not offer evidence to de- 
stroy the credit of the witness that was present. 

And therefore, we think, that there ought to bea new 
trial. 

As to the otherof the two grounds—the fourth. We think 
that there is nothing in it. 

The whole subject of the examination of witnesses, is one 
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that is almost exclusively within the discretion of the Court. 
The question whether either party may introduce new evi- 
dence, after he has closed his evidence, is a question for this 
discretion. And it is a universal rule, that a decision made 
by a Court upon a matter, that lies within its discretion, is not 
to be disturbed by another Court, unless the decision 
evinces some abuse of that discretion. We do not see, 
that there was any abuse by the Court below, of its 
discretion, in its allowing the State to introduce the wit- 
ness after the argument to the jury had commenced. It 
does not appear that what was then proved by that wit- 
ness, was a surprise on the prisoners. They asked for no 
continuance, they asked for no delay—in order to enable 
them, to meet the new testimony. They did not even sug- 
gest, that they doubted, whether that new testimony might 
not be untrue. 

[2.] This being so, we think, that the Court in the admis- 
sion of the new testimony did nothing that can be called an 
abuse of its discretion. 

This conclusion is at variance with that in Judge vs. The 
State, 8 Ga. Rep. 175, but nevertheless, we think, that this 
is the right conclusion. 


Judgment reversed. 





PornpDEXTER Cuerry, plaintiff in error, vs. Coarntes H. Mc- 
Cat, defendant in error. 


{1.] McC. and C. had a fight; afterwards, but in course of the same day, McC. 
went to a magistrate, two or three hundred yards fromthe place of the fight, 
for a warrant for C.: whilst there, he made certain statements about the 
fight. 
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Held, That enough did not appear, to show that these were a part of the re: 
gestae. 


[2.] C. was indicted and fined, for an assault and battery. He was also sued 
for the same assault and battery. On the trial of the civil suit, he gave in 
evidence, the record of his conviction and fine, in order to protect himself 
against the payment of “exemplary damages.” The Court charged, that this 
conviction and fine did not protect him in any degree, from such damages, 

Held, That this charge was erroneous. 


Trespass, for assault and battery, in Marion, Tried before 
Judge Worritt, March Term, 1857. On appeal. 


This was en action of trespass vi et armis, by Charles H. 
McCall against Poindexter Cherry, for an assault and battery, 
The plaintiff laid his damages at one thousand dollars. 

Upon the trial, it appeared that on the 1st January. 1855, 
the parties met at Buena Vista, the Court-house of Marion 
county, and after a short altercation and angry words, a fight 
ensued; the parties came together and McCall was thrown 
down and choked; they were separated, Cherry pulled off; 
McCall’s face was bruised and raked a little, and his neck 
scratched, 

The two questions made by the bill of exceptions, and 
considered by this Court are; 1st. Upon the admissibility of 
Benj. F. Blanton’s testimony , and 2d, the charge of the pre- 
siding Judge. 


Blanton, a witness for the plaintiff, testified, that on the 
day of the difficulty, and after it took place, he saw McCall 
and talked with him on the opposite side of the public square, 
to that where tie difficulty occurred; some two or three 
hundred yards from the place, where McCall had gone to get 
a warrant; he was excited; did not know how long after 
the difficulty it was. The scratch and bruises on McCall’s 
face seemed to have been recently done; that he seemed to 
be in feeble health, and complained of his back, and that it 
was injured and pained him, Defendant’s counsel objected 
to the admission of these sayings and statements. The Court 
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overruled the objection, and the testimony was admitted and 
this constitutes the first ground of exceptions. 


At March Term, 1856, of the Superior Court, defendant 
was indicted for this same assault and battery, plead guilty, 
and was fined by the Judge $300, which he paid. This re- 
cord defendant offered in evidence, for the purpose of miti- 
gating damages. Plaintiffs counsel consented to its intro- 
duction, provided the whole, plea of guilty, and all, should 
go to the jury, for what it was worth. The record was then 


admitted. 


The testimony being closed, and argument had, the presi- 
ding Judge, charged the jury as follows, viz: 

Should you believe that the defendant was the aggressor 
and by his act and conduct brought on the fight, it is in 
your power to give plaintiff any amount of damages you 
think proper, provided you do not go beyond the amount 
claimed in the declaration, the law has vested this power in 
you, not to be exercised capriciously, but in moderation and 
justice, and with reference to the peculiar circumstances of 
the case. 

If the proof shows that the fight was mutual between the 
parties, and that plaintiff by his conduct showed a willing- © 
ness to enter the contest and was as eager for the same, and 
did as much to bring it about as the defendant, then the 
plaintiff would not be entitled to any damages, and they must 
find for the defendant. 

In a case like this, if the proof shows that the defendant 
was in the wrong, the jury may give the plaintiff exemplary 
damages. And it is for you to examine the facts of the case 
and determine whether it would be right to find such dama- 
ges; if in your judgment it is a proper case for the exercise 
of this power, you should give the plaintiff such dan ages 
as will be a warning to others, as well as to defendant: for 
the object of the law in inflicting punishment on those who 
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violate it, is not to take vengeance upon them, but to make 
their punishment an example to others as well as themselves, 

The plaintiff insists that the defendant beat him without 
provocation and in a way calculated to degrade him among 
his fellow-citizens; if you think so, you should give the 
plaintiff damages for the same, and this is a proper matter 
for you to consider,in determining the amount of damages 
you may find. Ifa party without sufficient provocation 
beats another, he subjects himself to damages and it is an 
aggravation of the injury, if it is committed in a manner cal- 
culated to degrade the party. It is wrong to beata man, and 
a great deal worse to degrade him. 

The plaintiff further insists that the defendant beat him in 
a way calculated to wound his pride and mortify his feel- 
ings, and for this insisis upon damages. The law has a pro- 
per regard for the feelings of the citizen, and when he is in- 
jured in a manner calculated to wound his pride or mortify 
his feeling, the law makes it an aggravation of the injury. 
The government is interested in having its citizens possessed 
of all the pride a freeman should have, who is entitled to a 
voice in making its laws, in selecting its officers, and confer- 
ring its honors, It is extremely humiliating to a proud and 
sensitive man to be beaten by another. Money would scarce- 
ly afford him a recompense. This is a noble feeling, and the 
law intends to protect it. Then gentlemen, if in this fight 
you think the defendant was the aggressor and that he beat 
the plaintiff in a way to wound his pride or mortify his feel- 
ings, you will take the same into consideration in estimating 
the damages. 

Counsel for the defendant have insisted that you ought 
not to give the plaintiff exemplary damages, because it would 
increase litigation of this kind. With that you have noth- 
ing todo. This case you must decide upon its own merits; 
and if the plaintiff is entitled to damages, give him such as 
he deserves. But I apprehend itis not the policy of the law 
to drive suitors from our Courts, but on the contrary, to en- 
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courage parties when they conceive their rights have been 
invaded, to appeal to the tribunals of the country for redress. 
Let us so administer the law that the people will feel it is a 
protection to them, and that when they are injured, that here 
they may seek and obtain satisfaction. This I apprehend is 
the duty both of Courts and jurors. 

It appears that the defendant was indicted in this Court 
for the same battery he is sued for in this action; that he 
plead guilty and was fined $300. Counsel for defendaut have 
contended that the jury cannot therefore give the plaintiff 
exemplary damages: Such gentlemen is not the law. That 
fine has nothing whatever to do with the plaintiff’s right 
to damages in this case. And should you think the facts of 
this case entitle the plaintiff toexemplary damages, you will 
not reduce the amount one cent on account of that fine, 
That was acasc between the defendant and the State. The 
State was plaintiff and McCall has nothing to do with it. I 
imposed that fine. I did it under an honest conviction of 
duty. I thought then and still think I was right. And in- 
this case I trust you will do your duty as honestly and as in- 
dependently as I endeavored to perform mine on that occa- 
sion. 

The jury found for the plaintiff three hundred and fifty 
dollars. 

And defendant by his counsel excepts and assigns as error: 

Ist. The admission of the testimony of Benj. F. Blanton, 
as to the sayings of McCall relative to his condition. 

2d. That there was error in the charge of the Court in re- 
ference to the record of the criminal prosecution. 


Ineram; and Davis, for plaintiff in error. 


Crawrorp & Branrorp, by B. Hr, for defendant in 
error. 
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Cherry vs. McCall. 


By the Court—Bennine, J. delivering the opinion. 


The first question is, were the sayings of McCall a part of 
the res gestz. 

These sayings were not uttered at the time, or at the place, 
of the actual fight. The time when they were uttered was 
afterwards on the same day, but how long afterwards on that 
day, does not appear; the place where they were uttered 
was on the opposite side of the public square, two or three 
hundred yards from the place of the fight. 

The time and place of the sayings, were the time and 
place of the suing out of a warrant, by McCall, to arrest 
Cherry, the other party to the fight, the sayings may have 
been his very statements to the magistrate to whom he was 
applying for a warrant. 

[1.] We think that there does not appear enough to show, 
that these sayings were a part of the res gestx ; and, there- 
fore, that they ought to have been excluded. 

The next question is, was there error in that part of the 
charge of the Court, which relates to the record that was in 
evidence? 

That record was the record of Cherry’s conviction and 
fine for the same assault and battery on which the action 
was founded. And it had been put in evidence, by Cherry, 
that it might be a defence to him, against a verdict for “ez- 
emplary damages.” 

The charge of the Court in relation to the record was, in 
substance, that the record could not be any defence to Cher- 
ry, against such damages. The question is, was that charge 
right ? 

What did the Court mean by “exemplary damages?” It 
meant such damages, as might be a punishment to Cherry, for 
his assault and battery. In another part of the charge, its 
words in reference to such damages are,—“Such damages as 
will be a warning to others as well as the defendant: for the 
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object of the law, in inflicting punishment on those who vio- 
late it, is not to take vengeance upon them, but to make the 
punishment an example to others, as well as themselves.” 

The question, therefore, is, could this record be any de- 
fence to Cherry against punishment in the action? 

The record showed, that Cherry had already been once 
punished for the assault and battery. 

And there is not a better settled principle of law than this; 
a man shall not be twice punished for the same offence. 

To say, that the record was no defence to Cherry against 
punishment in the action, is to say, that Cherry might be 
punished twice for the same offence; and, therefore, is to 
offend against the principle aforesaid. 

We think, therefore, that the Court below erred in so say- 
ing. 
It is true perhaps that, in so saying, the Court had the 
support of a case decided in N. York, (Cook vs. Ellis, 6. Hill, 
465;) but if so, we cannot recognize the authority of that 
case. The Court in that case say,—* We concede that smart 
money allowed by a jury, and fines imposed at the suit of 
the people, depend on the same principle. Both are penal, 
and intended to deter others from the commission of the 
like crime. The former however, becomes incidentally com- 
pensatory for damages, and at the same time answers the. 
purpose of punishment.” What is meant by this last sen- 
tence, to say that “smart money,” i. e. mere punishment mo- 
ney, “becomes incidentally compensatory for damages,” is 
to say, what I cannot well distinguish from a contradiction 
in terms, when in a case, there are given punishment-dama- 
ges, and also, compensation-damages, can it be said, without 
a contradiction in terms, that the punishment-damages are 
compensation-damages, To be sure, we have the word “ in- 
cidentally,” and there is no telling what that word cannot 
do, at a pinch. 

The case of Jenks vs. Bell, 3. Car. and Payne, seems to 
be to the contrary of this New York case. 
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[2.] The Court below, we think, ought not to have gone 
further in its charge to the jury than this,—to tell them, that 
if they did not think the fine a sufficient punishment, they 
might increase the damages by such asum, as would, in their 
opinion, make the punishment sufficient. And going 
as far as this, would be, perhaps, going too far. Is it not to 
be presumed, that the punishment imposed by the Court ina 
case set on foot solely to bring about punishment, is sufficient ? 

I beg to make this remark, for myself. The question, 
whether what are called, vindictive, or punitive, or exempla- 
ry, damages, are authorized by the law, was not raised by 
the plaintiff in error. He did not except to that part of the 
charge which assumed, that such damages are allowed by 
the law. Hence, perhaps, it was not necessary for this Court 
to notice the question, whether such damages are authorized 
by law. I feel bound, however, to say, that I have a strong 
conviction, that they are not. I know, that according to some 
late cases, in some of the Northern States, such damages are 
recoverable. But none of these cases go back to any thing 
that deserves the name of authority in this State. There is 
not, I think, one single English case of any date for them to 

rest on, and not even an English dictum before the time of 
Lord Kenyon. 

As I understand the law, the measure of damages is what 
will be remuneration or compensation, when a man is fully 
remunerated for an injury done to him, he has, I think, got 
all that the law gives him, or ought to give him, a right to 
demand. There are many cases in which, as I admit, the 
injured man does not get full remuneration, but that is no 
reason why in any case, he should, get more than full remu- 
neration. 

What is the nature of injuries, especially such as se- 
duction, slander, &c., and what is remuneration for them; 
are questions upon which, I shall not enter. These are 
questions which, what I take to be the true rule, viz. com- 
pensation, leaves almost without check to the jury; and it 
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may, I think, be safely said that the consequences of the ob- 
servance of this as the rule, have not been such that the 
injured party was the one to complain of them. 

We think there ought to be a new trial. 


Judgment reversed, 


Paiie H. Wyatt e al, plaintiffs in error, vs. WiuLi1am D. 
Exam ef al. defendants in error. 


{1.] When there aretwo deeds to the same land, the younger duly recorded, 
the older not, possession by the person claiming under the older deed, is a fact 
admissible as evidence, against the person claiming under the younger deed, 
on the question, whether the latter person did not have notice of the older 
deed, at the time when he took the younger deed. 

{2.] Land was sold at Sheriff’s sale as the father’s. The purchaser conveyed it 
to two minor sons of the father. The father and the two sons took and held 
joint possession, under this conveyance. Subsequently, the land was again 
sold at Sheriff’s sale, as the father’s. The second purchaser, after the lapse 
of as much as seven years, from the time when this joint possession in the 
father and the two sons commenced, sued the father and the two sons, for 
the land. 


Feld, that the possession of the two sons was adverse to the purchaser. 


Ejectment, in Marion. Tried before Judge Worritr, 
March Term, 1857. 


This was an action of ejectment by Doe, upon the demises 
of William Kelly, and William D. Elam against Roe, casual 
ejector, and Philip H. Wyatt, William W. Wyatt and James 
Nixon, tenants in possession, for the recovery of lot of land 
No. 99, in the 4th district of originally Muscogee, now Mari- 
on county. 

Plaintiff tendered and read in evidence a grant from the 
State for said lot to William Kelly; also a deed from the 
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Sheriff of Marion county of said lot to William D. Elam, da- 
ted 31st July, 1849, he having purchased said lot of land as 
the property of Philip H. Wyatt, under fi. fa. against him; 
sold on the first Tuesday in May, 1849; and Elam’s deed 
recorded on the 7th January, 1850. It was admitted that 
Philip H. Wyatt was in possession of said land at the com- 
mencement of this suit, together with William W. Wyatt and 
Elijah M. Wyatt, minor sons of said Philip, and that they all 
were in possession of the land when it was sold-by the Sher- 
iff, and bought by Elam in 1849. 
Plaintiff here closed. 


Defendants then tendered and read in evidence a deed 
irom the Sheriff of Marion county, to William Wells, to the 
same lot of land, dated 6th May, 1845; Wells being the pur- 
chaser of the same when sold by the Sheriff,as_ the property 
of Philip H. Wyatt, under, and by virtue of a writ of fier fa- 
cias, against said Philip; said deed was recorded 4th March, 
1853. It was admitted by plaintiff that Philip H. Wyatt and 
his sons William W. and Elijah M. Wyatt were in posses- 
sion of the land at the time of purchase by Wells, at Sher- 
iff’s sale, in 1845, and continued in possession until the 
purchase by Elam, at Sheriff’s sale in 1849, and that they 
were now in possession. Defendant then tendered and read 
in evidence, a deed from William Wells, to said William W. 
Wyatt and Elijah M. Wyatt, infant sons of said Philip H., 
dated the 10th October, 1845, and recorded 4th March, 1853, 
It was admitted that said Philip H. and his sons went into 
possession of said land, under the deed from Wells, and that 
said sons have been in possession, together with their father, 
ever since the execution of Well’s decd to them, up to the 
present time, and more than seven years prior to the com- 
mencement of this action. 

Here defendants closed. 


The presiding Judge held and decided, that, inasmuch as 
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the minors were in possession of the land, together with their 
father, although they held under a deed from Wells, yet this 
was no notice to Elam; and as the deed to Elam had been 
recorded, in the time required by law, and before the deed to 
Wells from the Sheriff, and the deed from Wells to the mi- 
nors were recorded, and they not being recorded within the 
time required by law, that Elam’s deed was entitled to pre- 
cedence, 

And further, that, as the minors were in possession with 
their father at the time of the last sale to Elam, that, although 
they had been in possession more than seven years prior to 
the commencement of this suit, yet, as they were in posses- 
sion with their father, their possession was not adverse to 
Flam, and he was entitled to recover. To all of which rul- 
ings and decisions defendant, by his counsel, excepted. 


The jury, under the charge and instruction of the Court, 
found for the plaintiff, on the demise of Elam, and defendants 
tender their bill of exceptions, &c. 


Buanprorp & Crawrorp, by Smirx & Pov, for plaintiffs 
in error. 


W. D. Exam and B. Hitt, for defendants in error. 
By the Court—Bennine, J. delivering the opinion. 


Were the two charges of Court below right? 

At the time when Elam purchased, the Wyatts were in 
possession under deeds, but deeds unrecorded, and more than 
twelve months old. Was this possession notice to Elam of 
those deeds ? 

The fourth section of the registry act of 1837 is as follows: 
‘In all cases where two or more deeds shall be executed by 
the same person or persons, conveying the same premises to 
different persons, the one recorded within twelve moaths 
from the time of execution, (if the feoffee have notice of a pri- 
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or deed unrecorded at the time of the execution of the deed 
to him or her,) shall have the preference; and if all be recor- 
ded, or not recorded within said time, the eldest shall have 
the preference.” (obb Dig. 175. 

“If the feoffee have notice of a prior deed’’—is the expres- 
sion, not if he have some particular sort of notice, but if he 
have notice. Now notice of any sort is notice. According, 
then, to the plain words of this act, any sort of notice will be 
good; and, therefore, according to the plain words of the act, 
not merely actual notice, but also constructive notice, will be 
good. 

[1.] Possession of land, is, to all, constructive notice of the 
title by which the person in possession holdsthe land. Hil/ 
Trustees, 312, 

In the present case, however, the possession in those who 
had the title, was not exclusive. The two minor sons of Phil- 
ip Wyatt were the persons who had the title. They had the 
older of the two deeds, But the possession was in Philip 
Wyatt, as wellas,in them. And the effect of these two facts, 
(that they were minors, and that their possession, and that of 
their father, was joint,) must be greatly to weaken the force 
of the fact, that they were in possession, as a fact to show 
notice of their title, to other purchasers. Still, the effect could 
not be, wholly to destroy the force of that fact. 

And if this be so, the first charge of the Court was too gen- 
eral; for it amounted to a charge, that this fact of possession 
was wholly worthless on this question of notice. 

We think the fact was one, which the jury should have 
been permitted to take into consideration on the question, 
whether Elam, at the time when he purchased, had notice of 
the older deed under which the minors held. 

As to the second of the two charges: 

After the two minors obtained their deed{to the Jand, Phil- 
ip Wyatt, their father, set up no title to it. He and they were 
thenceforth in the joint possession of the land, holding it un- 
der the deedto them. The deed to the minors was the thing 
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which all three held under. This being so, it must be con- 
sidered, that the possession which the father had, such as it 
was, he had for not against, the minors, And, therefore, it 
must be considered, that, in effect, the minors alone had the 
whole possession. Stamper et al. vs. Griffin, 20 Ga. 324, 

[2.] The minors then, by themselves and their father, had 
the possession of the land. They held it under an absolute 
title starting out of the father, consequently, they must have 
held it adversely to the father, and to any one claiming 
through the father; at least, to any one claiming through 
the father by a title of a subsequent date to theirs, Conse- 
quently they must have held it adversely to Elam. 

Hence, we think, that this charge of the Court also, was 
erroneous. 

There ought then to be a new trial. 


Judgment reversed. 


Tueopore A. Goopwin, plaintiff in error, vs. Pheasant L.-J. 
May, and others, defendants in error. 


A. makes a conditional sale of personal property to B., and delivers posses- 
sion. The agreement is, that the title is to remain in A. until the money is 
paid, and that A. has the right to re-possess himself of the property, if the 
price be not paid at the time stipulated. B.removes to another county, and 
carries with him the property. To secure a debt, he executes a mortgage 
upon the same. Held, That the title of it shall prevail, as against the mort- 
gage lien. 


In Equity, in Macon Superior Court. Decision by Judge 
Powers. March Term, 1857. 


This was a bill filed by Theodore A. Goodwin, against 
Pleasant L. J. May, Richard H. D. Sorrel, Jesse Cain, and 
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the Sheriff and deputy Sheriff of Macon county, for diseoy- 
ery, relief and injunction, 

The bill set forth, that in May, 1852, complainant sold to 
Jesse Cain, a lot of furniture, consisting of beds, bedsteads, 
mattresses, tables, &c., on condition that the same was not 
to become the property of Cain until he paid for it, but that 
the right and title thereof was to continue in complainan: 
until said payment. 

That Cain agreed to pay complainant $623.37 for the fur- 
niture, a portion thereof in November, 1852, and the balance 
in January and April, 1853. Said sale was made in the ci- 
ty of Macon, and the furniture removed by Cain to the city 
of Oglethorpe, and placed in a hotel there which he had 
rented. That afterwards, in the latter part of the year 1852, 
Cain being very much indebted, executed to Pleasant L. J 
May and Richard H. D. Sorrel, mortgages on his property. 
and included therein the furniture above mentioned. That 
at the time said mortgage was executed, Cain was very 
largely indebted to other persons, and this was well known 
to May and Sorrel. 

The bill further charges that May and Sorrel, at the time 
they took the mortgages on said furniture, knew that it had 
only been conditionally sold to Cain, and that complainan: 
claimed the same until his debt was paid, as per his agrce- 
ment with Cain. That May and Sorrel have foreclosed 
their mortgages, and have levied upon said furniture, and 
the same is advertised to be sold by the Sheriff or deputy 
Sheriff of said county. The bill further alleges that May is 
greatly embarrassed <nd indebted, and complainant fears 
would not be able to respond to him for the value of said 
property. 

The prayer of the bill is, that defendants be restrained and 
enjoined from selling said property, under their fi. fas., and 
from intermeddling with the same, and for relief, &c. 

May answered the bill, alleging that he leased the hote! 
in Oglethorpe, known as the Empire House, tor Cain, for the 
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term - fee years, at fifteen aaiiead deltun:s per annum, to 
be paid quarterly. That the mortgage executed to him by 
Cain was for the purpose of securing this debt. That Cain 
brought said furniture with him from Macon to Oglethorpe, 
and represented it to be his own, and defendant denies that 
he knew, or ever heard that the same belonged to complain- 
ant, or that he had any claim or title to the same. That his 
debt is just and Jona fide, and that if such conditional sale 
was ever made, as that set up in the bill, it was concealed 
from defendant, and from the citizens of Oglethorpe. 

Admits the foreclosure of the mortgage, and the levy upor: 
the furniture, but denies all fraud, combination, &c. 

Compluinant filed a general replication, 

Cain’s answer was lost, but it was admitted and agreed 
that it fully sustained and corroborated all the charges and 
statements ofthe bill. Sorrel failed to answer, and the bill 
was taken pro confesso as to him. 

The case came on to be heard, and the pleadings hav- 
ing been read, complainant introduced the depositions of 
John G. Coleman, who testified that complainant let Cain 
have some furniture, consisting of bedsteads, mattresses, ta- 
bles, wash-stands, &c., all the articles in the schedule attach- 
ed, and witness considered them worth the prices annexed, 
and amounting in the whole to $623.37 Complainant let 
Cain have the furniture with the understanding that the title 
should remain in complainant till Cain paid for it; it was not 
considered any one’s property but complainant’s till paid for. 
This contract was entered into before Cain took possession 
of the property. Witness;was book-keeper for complainant, 
and was with the parties when the agreement was made. 
Cain carried the furniture to Oglethorpe to be used in a ho- 
tel there; does not know where it isnow; dont know wheth- 
er Cain ever paid complainant for itor not; knows nothing 
of Cain’s circumstances or ability to pay for the furniture, 
but has always considered him totally insolvent; delivered 
the furniture to Cain, as agent for the complainant; the de-. 
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livery was made at the Washington Hall, Macon, Georgia, 
and was after the contract; knows nothing more that would 
benefit complainant. 


Here complainant closed. 


Defendant introduced Philip Cook, who testified that at 
the time Cain executed the mortgage to May, he was not 
intoxicated, but sober. He brought this property with him 
to Oglethorpe long before he gave the mortgage, and claimed 
it as his own, and exercised acts of ownership over it from 
the time he came tu Oglethorpe, obtaining credit upon the 
faith of it. At the time Cain leased the hotel from May, he 
said that he owned furniture suflicient to supply the house, 
and would consequently be able to pay May; he valued his 
furniture at $3500; never heard of complainantor any one else 
but Cain claiming or pretending to own said furniture. Cain 
had all his furniture insured, including this, and transferred 
his policy of insurance to May about the time he gave him 
the mortgage. 

T. W. Montfort testified, that Cain claimed the furniture 
as his own; exercised acts of ownership over it, and ob- 
tained credit from some of the merchants upon the faith of 
being the owner, as he represented to them that he owned 
$2,500 to $3,500 worth of furniture, which he had insured 
at some $2,500, to guard against all hazard, and secure his 
creditors if he should get burnt out. He had been in pos- 


session of said furniture, claiming and exercising acts of 
ownership over it, from the time he moved to Oglethorpe, 


up to the time of executing the mortgage, which witness 
thinks was about twelve months. 

Defendants introduced the mortgage and the notes, which 
were given to secure the judgment of foreclosure and fi. fa. ; 
the mortgage dated 24th December, 1852, and the notes 
dated 17th April, 1852, and closed. 

The presiding Judge, upon motion of defendants’ solici- 
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tor, dismissed complainant’s bill, upon the ground that he 
had not made out such a case as entitled him to a decree 
that a conditional sale existing in parol, was not good against 
creditors who had no notice thereof, at the time the credit 
was given. 

To which decision complainant, by his counsel, excepted 


Gero. W. Fisu,and Miiier & Hatt, for plaintiff in error. 
Hunter; Cook & Monrrort, for defendant in error. 
By the Court.—Lumrxtn, J. delivering the opinion. 


The question in this case is this: A. sells personal prop- 
erty to B., and delivers it with the express understanding and 
agreement that ifthe same be not paid for at the time stipu- 
lated, A. is to repossess himself of the property, and that he 
_ is to retain the title until the money is paid. B. removes to 
another county, and mortgages the property to a creditor, 
who has no notice of the conditional sale. Who has the 
better right ? 

There is but one ground upon which the lien of the mort- 
gagee can be maintained, as against the legal title; and that 
is, constructive fraud or gross negligence; which, in effect, | 
implies fraud. Indeed, the rule is, that there must be posi- 
tive fraud or concealment, or negligence so gross as to amount 
to constructive fraud. And it is not every degree of negli- 
gence which will amount to a constructive fraud. 
be gross. 

Here it isnot pretended that there was either actual fraud 
or concealment as to the title of this property. What negli- 
gence was there? There is nothing in the fact that thecon- 
tract was not reduced to writing and recorded. Neither of 
these things were necessary and the doing of both would 
not have altered the law of the case one whit. Tv hold, 
therefore, that the vendor should lose his property, under the 
facts of this case, would put an end to all loans, most bail- 

15 


It must 
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ments, and break up altogether the transfer and removal of 
personal property from one place to another, unless accom- 
panied by the actual owner. 

It is true that possession is prima facie evidence of title 
to personal property. Judge Blackstone says it is of real, 
Still, if A. hire or borrow a horse to ride or drive to a neigh- 
boring village, and B. buy him, he cannot expect to hold the 
horse against my title. How can Mr. May any more expect 
to assert his mortgage lien on this furniture, as against Good- 
win, the true owner? Shall it be said that Cain acquired 
credit on account of his possession of this furniture, and,that 
Goodwin enabled him to obtain this credit,and that of two 
innocent persons, he that puts it in the power of another 
to commit the wrong, must be the sufferer? Did not A., in 
the case supposed, procure credit upon the possession of my 
horse, and did not I enable him todo so? Why, then, upon 
this course of reasoning, should not B., who has paid the . 
full value for the horse, hold him ? 

This doctrine is unsustained and unsustainable. Posses- 
sion may be} prima facie proof of title, still, in law, it is 
no more than that. And whether it be land, or negroes, or 
horses, or household furniture, caveat emptor is the doctrine 
as to the true owner; and we must examine into titles be- 
fore we purchase property or give credit, or take the conse- 
gences, 


Judgment reversed. 
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Keziasu Avuttman, claimant, plaintiff in error, vs, JAmeEs 
AvuLTMAN, adm’r, defendant in error. 


When a claim has been interposed to prevent a sale by an executor, and tle 
executor has tendered an issue, he may withdraw such issue, and dismiss 
the case, and do so against the consent of the claimant. 


Claim, in Crawford Superior Court. Decision by Judge 
Caxniness, at March Term, 1857. 


James Aultman, administrator of James Aultman, de- 
ceased, advertised certain personal property, consisting of 
corn, fodder, household furniture, cows, hogs, &c., to be sold 
as the estate of his intestate. Keziah Aultman interposed 
her claim, as provided by statute in such cases, and the case 
coming on to be tried, upon issue joined, the parties went to 
the jury, and the administrator submitted his testimony, af- 
- ter which he moved to withdraw the issue and dismiss the 
case, which the Court allowed, and permitted him to dis- 
miss. To which decision claimant excepted, and assigns 
the same as error. 


G. P. Cutvernovse, for plaintiff in error. 


R. G. Hunter, for defendant in error. 


By the Court.—Bennixe, J. delivering the opinion. 


We regard the motion in this case, as an application by 
the executor, for leave to abandon his attempt to sell; and 
we regard the judgment, as an act of the Court granting that 
leave. In the ordinary claim case, it is common for the 
plaintiff in fi. fa., to ask, and to receive, permission to dismiss 
his levy. The effect, in that case, is, to put an end to the 
cause ; for, according to the construction which has been put 
upon the general claim Acts, the plaintiff in fi. fa. is the 
plaintiff in the ordinary claim case, And every reason that 
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exists why, in the ordinary claim case, the plaintiff in fi. fa. 
should have the right to abandon his attempt to sell, seems 
equally to exist, why in this kind of claim case, the executor 
should have the right to abandon his attempt to sell. 

So, in like manner, every reason that exists why the plain- 
tiff in fi. Ja. should be considered, in the ordinary claim case, 
the plaintiff in the case, equally exists, why in this sort of 
claim case the executor shonld be considered, the plaintiff 
in the case. 

And then the Act under which this sort of claim is put in 
has in it these words: “and the right of property shall be 
there tried, upon an issue made up, in the same manner and 
under the like regulations, restrictions, and penalties, as are 
laid down in the judiciary for the trial of the right of prop- 
erty levied on under executions.” Cobb Dig. 316. 

We think, then, that this sort of claim case is as much in 
the power of the executor, as the ordinary sort, is in the pow- 
er of the plaintiff in the f. fa.; and, therefore, we think, 
that the decision of the Court below was right. 


Judgment affirmed. 





Tue Justices OF THE INFERIOR Court of Houston County, 
plaintiffs in error, vs. Joun L. Fever, relator, defendant 
in error. 


A petition, for a mandamus against the Justices of the Inferior Court, stated, 
that the petitioner had rendered certain services to the county; that those 
services were worth $1,500; that the Justices had refused to pay him the 
$1,500, but had paid him $600. To this petition, there was a demurrer. In 
support ofthe demurrer, it was insisted, 1st, that the sum demanded was wz- 
certain; and 2dly,that what was the value of the services, had been decided by 
the Justiees, sitting as a Court. 
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Held, That the statements of the petition, being to be taken as true; were such 
as not to authorize the assumption of either of these positions. 


Mandamus, in Houston Superior Court. Decison: by. 
Judge Powers, at May Term, 1857. 


This was an application for mandamus, against the Justi- - 
ces of the Inferior Court of Houston county. The petition 
set forth: That in September, 1856, William A. Brown, 2 
citizen of Houston county, was attacked with small pox. 
The Justices of the Inferior Court of the county employed 
relator, John L. Felder, a practicing physician, to visit 
Brown, and if he had small pox, to attend upon him, and 
such members of his family as might contract the disease. 
Felder visited Brown and found he had small pox, 
which was soon communicated to the whole family. There 
were nine cases, and relator attended upon them about six 
weeks, and discharged not only the office of physician, but 
that of nurse, because of the difficulty of getting persons to 
wait and attend upon them. He labored under serious in- 
disposition himself during a part of the time, and exposed 
himself and family to the contagion, and in consequence of 
his exposure, washing, and exchanging his clothes in the 
open air, during inclement weather, his health, he fears, has. 
been permanently injured. That his practice was worth 
$250 or $300 per month, which he lost while attending the 
small pox cases. He was shunned and avoided, and was 
discharged by nearly all his other patients, and lost nearly all 
his practice for the remainder of the year. That under all 
the circumstances, his services were worth $1,500. That he 
made application to said Justices for an order on the county 
Treasurer for this sum, but said Justices refused to grant 
him an order for $1,500, but gave him an order for $600 
only, and that they still refuse to grant him an order for the 
remaining $900. He prays for a mandamus, to compel said 
Justices to grant to him an order on the Treasurer of the 
county, for the further sum of nine hundred dollars, &c. 
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The Justices demurred to the petition, on the ground that 
they are by law entitled to exercise their discretion in the 
amount to be allowed relator for his services, in the premi- 
ses, and are not subject to be controlled by the authority of 
this Court. 

The presiding Judge overruled the demurrer, and ordered 
defendants to answer ; and defendants except to this decis- 
ion, and assign the same as error. 


S. D. Kitten and Jas. A. Prinete, for plaintiffs in error. 
Humpnuries & Gives, for defendant in error. 
By the Court.—Bewnnina, J. delivering the opinion. 


Was the judgment of the Court below overruling the de- 
murrer, right ? 

The counsel for the plaintiffs in error insists, that that 
judgment was not right. His argument is, Ist, that this is a 
case in which, the amount demanded, is a guantum meruit ; 
that a guantum meruit is an uncertain amount; and that 
mandamus does not lie for an uncertain amount; 2d, that 
this is a case against the Inferior Court, asa Court; that the 
question involved in the case, viz: how much the petitioner 
deserved to have for his services, is a question which was 
decided by the Inferior Court asa Court; and that manda- 
mus lies to a Court, not to correct the judgment of the Court, 
but only to compel the Court to give a judgment; which, if 
wrong, is to be corrected by writ of error, or by certiorari. 

We do not think that as the case stands, this argument is 
supported by the facts. 

The case stands upon a demurrer to the petition. The de- 
murrer to the petition admits the statements of the petition- 
er to betrue. It is to the petition, then, that we must look 
for the facts. 

One statement in the petition, is, that the petitioner was 
justly entitled to the sum of $1,500 for his services. 
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This statement, the demurrer admits to be true, and, 
therefore, the statement, so far as the decision of the;demur- 
rer is concerned, is to be taken as true. 

Taking this statement as true, then, it is not eth: Mae to 
the fact, that the case is one in which, the amount demand- 
edis “uncertain.” 

Again, the petition merely says this, that the Justices re- 
fused to give the petitioner an order for $1,500, but gave him 
an order for $600. Itdoes not say, that the reason why the 
Justices acted thus, was, that they, sitting as a Court, had 
considered of the demand, and had determined, that the 
amount of it, was too much by $900. 

The petition does not pretend to state what was the reason 
that made the Justices act thus. It may be, therefore, that 
the reason was, a want of money, or was some other thing 
not inconsistent with a recognition by the Justices, of the 
validity of the demand in its whole amount. 

This being so, the counsel for the plaintiffs was not justi- 
fied in assuming, that the question involved in the case, had 
been decided by the Justices sitting as a Court. 

We think the Court below was right. 


Judgment affirmed. 





WittraM Ricnarpson, plaintiff in error, vs. Mary Jane Ros- 
ERTs, defendant in error. 


{1.] On appeal trials, all exceptions to interrogatories, except objections for 
irrelevancy, must be taken and determined before the case is submitted to 
the jury. 

{2.] Where the declaration in slander is filed in February, and the words are 
alleged to have been spoken in December before, the plea of justification 
dispenses with any other or further proof as tothe speaking of the words. 





216 SUPREME COURT OF GEORGIA. 


Richardson vs. Roberts. 











[3.] A charge that the plaintiff has had a bastard child by a particular person, 
and is kept by him for his own use, cannot be met and supported by 
proof as to the neighborhood rumor or reputation upon these matters. 

[4.] When the plea of justification is tried, the defendant must prove the truth 
of the words as spoken. 

[5 & 6.] If the plea of justification is tried, but not sustained by the proof, it is 
an aggravation of the slander. 

[7.] A witness may be discredited as to a particular fact, and yet believed as 
to others, provided he be sustained by corroborating proof. 

{8.] To charge a single woman with having a bastard child by a particular 
person, and to be kept from marrying by him, forhis own purposes, is action- 
able per se. 

[9.] When there is much evidence on both sides, Courts will not disturb the 
verdiet. 

[10.] Five hundred dollars is not excessive, where the crime of fornication is 
imputed to a single woman, provided the jury believe the charge to be false. 


Slander, in Crawford. Tried before Judge Casinegss, 
March, 1857. 


This was an action of slander, by Mary Jane Roberts, 
against William Richardson, The declaration alleged that 


the defendant had charged her with fornication with one 
Nathaniel Griggs, by speaking and publishing of her, the fol- 
lowing false, scandalous, malicious and defamatory words, 
to-wit : 

“John Barnes would have married Mary Jane Roberts, if 
it had not been for me, (meaning him, the said defendant,) IJ, 
(meaning the said defendant) prevented him, (meaning the 
said Barnes,) her child, (meaning the child of your petition- 
er,) was Nathaniel Griggs’”’ meaning and intending thereby 
to charge and accuse plaintiff of illicit intercourse and forni- 
cation with the said Nathaniel Griggs, and of having a bas- 
tard child by him. 

Another count alleged that defendant spoke the following 
other words of and concerning plaintiff, “that the said Na- 
thaniel Griggs was keeping her, unmarried, for his own pur- 
poses,” meaning that the plaintiff had been, and was guilty 
of fornication with the said Griggs. 
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The defendant pleaded the general issue and the statute 
of limitations, The case was transferred to the appeal by 
consent. 

Upon the trial, a mass of testimony on both sides was in- 
troduced, which it is unnecessary here to set out, as the 
question made and decided in the Court below, will fully 
appear in the grounds stated for a new trial, and the decision 
of this Court. 

After the plaintiff had closed, the defendant put in a plea 
of justification. 

The jury found for the plaintiff, four hundred dollars, and 
defendant moved for a new trial on the following grounds : 


1st. Because the Court erred in refusing the motion of de- 
fendant’s counsel, to exclude the depositions of Martha Bry- 
anand Margaret Bryan, offered by plaintiff, said motion 
being founded upon the written objection made to said 
’ answers, filed on the interrogatories, before commission issued, 
upon the ground that said interrogatories were leading, illega} 
and irrelevant. Said motion to exclude being made after the 
case was submitted to the jury, and while the interrogatories 
were being read, and before the plea of justification was filed, 
the Court confining the defendant to the question of irrele- 
vancy, as presented in his motion. 

2d. Because the Court erred in overruling defendant’s mo- 
tion, made after the evidence had closed, to exclude the case 
from the jury, on the ground that it did not appear by the 
evidence, when the words were spoken, the pleas of the stat- 
ute of limitations and justification being filed. 

3d. Because the Court erred in ruling out the answers to 
certain interrogatories tendered by defendant, to prove that 
the child mentioned in plaintiff’s declaration, which Griggs 
was alleged to be the father of, was reported to be a bastard in 
the neighborhood where it was born, and also to prove that 
Griggs was the reputed father of the child. 

4th. Because the Court erred in charging the jury that un- 
der the plea of justification, (filed in said cause, after the evi- 
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dence of plaintiff had been closed,) the defendant must prove 
the truth of the slanderous words as spoken; that proof that 
the child was a bastard is not sufficient, and it must be prov- 
ed to be Griggs’ child. The evidence need not be positive, 
it may be proved by facts and circumstances satisfying the 
minds of the jury. 

5th. Because the Court charged the jury, that if the plea of 
justification is not proved, it was an aggravation of the 
slander. 

6th. Because the Court refused to charge the jury as re- 
quested by defendant’s counsel; that if the jury believed 
from the evidence, that the child alleged to be the child of 
Griggs, was a bastard, it is evidence of bad character, and the 
plaintiff is not entitled to recover; and in charging the jury, 
that evidence that the child is a bastard was not sufficient to 
support the plea of justification, it must be shown to be the 
child of Griggs. 

7th. Because the Court erred in refusing to charge the 
jury as requested; that when a witness is discredited, and 
shown to have sworn falsely in relation to one particular fact, 
that his evidence is to be discredited altogether, and he is not 
to be believed atall; and in charging that where a witness is 
shown by evidence to havesworn corruptly false in relation 
to any particular fact, that he is not to be believed, unless 
the remainder of his testimony is supported by other witness- 
es, or corroberated by circumstances; and that what Nathan- 
iel Griggs, a witness for plaintiff, may have said of the child’s 
being the child of his son, was not to effect the plaintiff, but 
his denial of having made such a declaration, and its being 
proved that he did, by another witness, was to go to his 
credibility. 

8th. Because the verdict is contrary to law. 

9th. Because the verdict is contrary to the evidence, and 
decidedly and strongly against the weight of evidence. 

10th. Because the damages are excessive. 

After argument, the Court overruled all the grounds, and 
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refused the motion for a new trial, and defendant’s counsel 
excepted. 
Hvenrer and Cutveruovss, for plaintiff in error. 


Por & Grier, for defendants in error. 
By the Court.—Lumpxiy, J. delivering the opinion. 


As the motion for a new trial, embraces all the grounds in 
the bill of exceptions, I will proceed at once to the considera- 
tion of that. 

[1.] The first error complained of is, that the Court allow- 
ed the interrogatories of Martha and Margaret Bryan to be 
read, notwithstanding the written objections filed thereon by 
defendant’s counsel that they were leading, illegal and irrele- 
vant. The Court considered the last objection, and holding, 
that the testimony was pertinent tothe issue, allowed the 
depositions to be read. The Judge refused to consider the 
other objections, under the act of February, 1854, (Pam. 49,) 
which requires all other objections, except those made for 
irrelevancy “to be taken and determined before the case is 
submitted to thejury.” As tothe relevancy of the testimony 
both witnesses prove the charges contained in the deelara- 
tions, and other slanderous words spoken in reference to the 
same subject. 

We see no error in this assignment. 

[2.] The next complaint is, that the Court refused to non- 
suit the plaintiff after the evidence had closed. This objec- 
tion as appears from the record, was based upon this idea: 
that the statute of limitations being pleaded, the plaintiff 
had failed to prove the speaking of the words, within six 
months next preceeding the commencement of the suit. 

It will be noticed that the plea of justification had been 
filed. The writ alleged that the words were spoken in De- 
cember, 1854, and the declaration was filed in February 
thereafter, Now, the plea admitting the slander as charged 
in the writ, and the defendant taking upon himself the bur- 





220 SUPREME COURT OF GEORGIA, 





Richardson vs. Roberts, 








den of establishing their truth, he dispensed with any 
proofto make out the case; and consequently the Court was 
right in refusing a nonsuit, 

[3.] The next complaint is, that the Court ruled out the 
evidence of the defendant, to the effect that the child of the 
plaintiff was reputed to be a bastard, and that Nathaniel 
Griggs was reported to be its father. We know of no case 
where a criminal charge like this, is allowed to be proven 
by rumor or reputation. It would be a most dangerous doc- 
trine. The defendant himself propagates a report of this sort 
in the neighborhood,’and then relies upon the rumor which 
is indebted to him for its paternity,to justify him in giving 
utterance to the slander. His accusation must be supported 
by proof, not by rumor or reputation. 

But, I forbear to argue this point. Since this opinion was 
delivered, a highly esteemed professional friend, who heard 
it, was kind enough to refer me to the case of Jones vs. 
Stevens, 5 English Exch. Rep. 62 ; 11 Price, 282.283, where 
it was held, that general evidence of the plaintiff’s bad char- 
acter and ill repute in his business, as a practicing attorney, 
cannot be admitted, either to contradict the allegation in the 
declaration, that the plaintiff, during &c., exercised and 
carried on the business of an attorney with great credit and 
reputation, with a view to mitigating damages on the gen- 
eral issue, or in support of averments in the defendant’s pleas, 
pleaded by way of justification, that the plaintiff was a dis- 
reputable professor and practitioner in the law. In the case 
before us, it is proposed for the same objects, to prove a particu- 
lar neighborhood rumor or reputation, which is much worse. 

[4.] The next ground is, that the Court held, that the de- 
fendant having filed the plea of justification, he must prove 
the truth ofthe charge as spoken, and that proof that the 
child of Mary Roberts, was a bastard, was not sufficient. 
The Court remarked that this proof could only be let in for 
one purpose, and that is to show the character of the plain- 
tiff for want of chastity, and thereby lessen her claim for 
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damages. Butthat this could only be done by testimony as 
to her general reputation, and not by proof of a particular 
fact like this. 

All of which we think right. 

[5.] The Court instructed the jury, that if the plea of justi- 
fication is not made out, the filing of it was an aggravation 
of the slander, such we understand to be the law. 

[6.] The sixth assignment is but a repetition of the 4th, 
and there is this obvious objection to the chargeas requested, 
to-wit: that ifthe jury believed that plaintiffs child was a 
bastard, it was proof of bad character,and consequently the 
plaintiff was not entitled “to recover any thing,” such is not 
the law. 

[7.] We see nothing wrong in the 7th assignment. The 
Court expounded the rule of evidence correctly. 

[8.] It is argued that the verdict is contrary to law, be- 
cause the words setout in the declaration are not actionable 
per se; that there is no colloguium to make them so, and no 
special damages laid. 

We hold, that the words were actionabie in themselves, 
They impute to the plaintiff, the crime of fornication, and 
that she was living in a state of fornication with Griggs. 

[9.] Asto the evidence, there was much on}both sides, 
quite enough on the part of the plaintiff, to justify the verdict. 

[10.] As to the excessiveness of the damages, they are 
small at best; much too small if the charge be false. And 
Courts can feel but little sympathy for a man who will go 
about through a neighborhood prating about such matters. 
It is badenough in women. But women will talk, for Gop 
has made them so. It is wn-manly in a man thus to tattle, 
and suppose it be true, that this woman was seduced by her 
step-father, under the advantages which he possessed for 
that purpose, the compassionate Saviour of the world, who 
said to one taken in adultery, “go and sin no more,” would 
have covered her fault with the mantle of his silence. Let 
his erring, fallible creatures imitate his divine example, 





SUPREME COURT OF wenemenants 


Adkins Vs. 's. Williams. 





otherwise they need not resort to this ‘tribunal t to get relief 
from the just penalty of theirown unpitying persecutions. 


Judgment affirmed. 


Witiiam Apkrys, plaintiff in error, vs. Hiram WI Lt1Ams, de- 
fendant in error. 


[1.] In slander, evidence ofthe speaking of other words than those declared on, 
but words like those, is admissible, though such speaking may have taken 
place, before the speaking of those declared on. 

[2.] Ifthe Court trying the case, does not consider the damages excessive, any 
other Court oughtto be cautious in holding them to be so, 

[3.] Ajury in a slander case, after being charged by the Court, requested leave 
to separate to get their supper. The Court gave the leave; but under in- 
structions, that they were not to have communication with any one, on the 
subject of the case. The counsel for the defendant were present, and made 
no objection to the eourse of the Court in granting the leave. It did not ap- 
pear, that any thing happened whilst the jury were separate, calculated to 
throw suspicion on the verdict. 

Held, that the separation was no sufficient cause for setting aside the verdict. 


Slander, in Dooly. Before Judge Powers, April Term, 
1857. On appeal. 


This was an action for slander, brought by Hiram Wil- 
liams against William Adkins, for charging, and saying of 
plaintiff that he had stolen defendant’s sheep. 

The defendant pleaded : 

Ist. The general issue. 

2d. That the words, if spoken, were not spoken malicious- 
ly, or to injure plaintiff 

3d. The statute of limitations, that the cause of action did 
not accrue within six months from the commencement of 


this suit. 
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The jury found for the plaintiff eight hundred and fifty 
dollars. 

Defendant moved for a new trial on the following grounds: 

ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to the evidence. 

gd. Because the verdict was against the weight of evi- 
dence. 

4th. Because the Court reftised to rule out the testimony 
of W. B. Jones. for irrelevancy and illegality. ; 

5th. Because the damages were excessive. 

6th. Because the jury were allowed to separate and go 
abroad without a bailiff, after having been charged with the 
case, but before rendering a verdict. 

The Court refused to grant a new trial, and defendant, by 
his counsel, excepted, and tendered his bill of exceptions. 
which was certified by the presiding Judge, with this expla- 
nation, to-wit: 

In regard to the separation of the jury, the facts are, that 
the Court concluded its charge to them just at night, and, at 
their request, allowed them to go to supper before they went 
into their room, with instructions to have no intercourse or 
conversation on the subject of this suit, or to be present, hear- 
ing conversations of others on the subject. These affidavits 
apply to this time, and show, as I think, no breach of faith 
on the part of the jury. When they assembled in their room 
and the bailiff closed the door on them, there is no evidence 
that they separated except to answer nature’s imperative de- 
mands. To allow the jury to get their supper and dinner 
when charged just before their meals, has been the practice 
of this Court and of other circuit Judges, without objection 
thus far, and in this case defendant’s counsel were present, 
heard the instructions, and made no objections, 


POWERS. 





‘ Na 
Ricuarp H, Crarx, G. R. Hunter, Fisu, Scarsoroves 
and Apams, for plaintiff in error. 
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Dawson & Wixtson, for defendant in error. 
By the Court—Bennine J. delivering the opinion. 


Were any of the grounds of the motion for a new trial, 
zood? 

We think not. There is manifestly nothing in the first, 
second, and third grounds, 

The testimony of Jones, referred to in the fourth ground, 
was “relevant.” 

[1.] It is true, that the words to which that testimony re- 
lated, were spoken some time before the day laid in the 
declaration, as the day of the speaking of the words declared 
on, but still, the speaking of the words at that earlier time, 
was a fact of some value, on the question of the guo animo 
with which, the words declared on were spoken. And the 
question of the guo animo, is ‘always involved in these cases. 
A man speaking in jest, is not a slanderer—at least, not un- 
less he is understood as being in earnest. 2 Green Ev.,§§ 
271, 418. Note [1.] 

[2.] The Court below, did not think the damages exces- 
sive. And the Court trying the case, must ever receive more 
light on the question of excessive damages, than it can im- 
part to any other Court. 

The damages may be heavy; but there is not enough dis- 
closed to this Court, to satisfy it, that they are excessive. The 
boundaries for the amount of damages in cases of this kind, 
are any thing but fixed. 

There is then, nothing visible to this Court, in the fifth 
ground. 

The jury separated for their supper; but they did so, on 
their own request; they did so, by leave of the Court, and 
under acharge, to “ have no intercourse or conversation, on the 
subject of the “suit,” and not to be present hearing the con- 
versation of others on the subject.” 
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It doesn not appear that, whilst thew were separate, any thing 
happened, calculated to throw suspicion on_the verdict. 

The counsel for the defendant in the action, were present 
when the leave to separate, was given, and made no objec- 
tion to its being given. 

[3.] Such being the circumstances, the separation of the jury, 
cannot, we think, amount to a cause sufficient to require the 
verdict to be set aside. No case was read to show that it 
could, 

These are all the grounds, 

We affirm the judgment of the Court below. 


Judgment affirmed. 





CarHart, Brotuer & Co., plaintiffs in error, vs. ALLEN W. 
Marsua.t, defendant in error. 


The act of 1823, “for the benefit of honest debtors,” does not exclude from its 
benefit, persons who have lost money;by gambling. 


Ca. sa., in Bibb Supeffor Court. Decision on demurrer, by 
Judge Powers, May Term, 1857. 


Allen W. Marshall having been arrested by virtue of a ca- 
pias ad satisfaciendum, issued at the suit of Carhart, Brother 
& Co., gave bond with surety for his: appearance at the next 
Superior Court of Bibb county, to abide such decision as 
might be had in relation to his taking the benefit of the hon- 
est debtors’ act, &c. 

He filed his schedule under the terms and provisions of 
said act, and at November Term, 1856, Carhart, Brother & 
Co., filed their suggestion, traversing said schedule, and ob- 
jecting to defendant’s discharge. The suggestion contained 

16 
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four specifications or grounds of objection to ‘said schedule, 
but as the judgment of the Court was pronounced only on 
the issue formed on the fourth specification it is not necessa- 
ry to set out any other. The fourth specification was as fol- 
lows, viz: 

“ And plaintiff further alleges that the said Allen W. Mar- 
shall has been guilty of gambling, and has, within the last 
twelve months, lost, at one time, the sum of one hundred dol- 
lars, and at various times, the sum of three hundred dollars, 
and prays the judgment of the Court, &c.” 

Defendant demurred to all the specifications as insuflicient 
and irregular in law, and denied specially the truth of the 
facts contained in the 4th. 

After argument, the Court sustained the demurrer to the 
4th specification, holding, that the act of 1801, denying the 
benefit of said act to gamblers, under the circumstances there- 
in mentioned, is repealed by the act of 19th December, 1823; 
and ordered said specification to be stricken out. To which 
decision and judgment plaintiffs excepted. 


Strusss & II11, for plaintiffs in error. 


Pore & Grier, for defendant in error. 


By the Court.—Bernn1ne, J. delitering the opinion. 


Does the act of 1823, “for the relief of honest debtors,” ex- 
clude from the benefit of its provisions, all persons, who, 
within the last twelve months previous to the time of their 
application for the benefit of those provisions, have by gam- 
bling, lost at any one time, as much as one hundred dollars, 
or, at different times, as much as three hundred dollars? The 
Court below thought not, and so thinks this Court. 

The sixth section of the act, is as follows: “No person 
shall be imprisoned for debt, upon any capias ad satisfacien- 
dum, who will comply with the requisitions of this act, ex- 
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cept in cases of fraud and concealment, hereinbefore men- 
tioned; any law, usage, or custom, to the contrary notwith- 
standing.” 

Not one of the requisitions of the act, concerns gambling. 
The act of 1801, had a provision relating to gambling; but 
that provision was not adopted by this act of 1823. 

So the judgment ought, we think, to be affirmed. 


Judgment affirmed. 





Mippieton McDonatp et al. plaintiffs in error, vs. Lypra 
Cousrns, defendant in error, 


{1.] A certiorari will lie from the decision of the Justices, ina forcible entry and 
detainer proceedings. 

{2.] In such cases, it is the constitutional writ of certiorari which goes against 
an inferior judieatory, and not the statutory writ provided by the act of 1850. 

[3.] When the Justices have answered, and the facts are admitted before the 
Court, it is allowable to amend the writ by adding the mandate, nune pro 


tune. 


Certiorari, in Houston. Heard and decided by Judge Pow- 
ers, April Term, 1857. 


Lydia Cousins instituted proceedings before Richard E. 
Story and Meredith McCoy, Justices of the Peace, against 
Middleton McDonald and Hilliard J. Clarke, for forcible en- 
try and detainer, as provided by the 15th section, 9th division 
of the Penal Code, Acts of 1833. 

The case coming on for trial, before the Justices, and a ju- 
ry drawn and empaneled as directed by said statute, the par- 
ties submitted their proofs, and the jury, under the charge of 
the Justices, returned a verdict for plaintiff; whereupon the 
defendants excepted, and sued out, from the Superior Court, 
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a writ of certiorari, asking that Court to review and reverse 
said verdict : 

Ist. Because the Justices erred in admitting the testimony 
of Richard E. Story, on the cross-examination, in regard to 
the time in which the late Sheriff, Talton, executed his deed 
to the disputed premises to McDonald, because it brought be- 
fore the jury the question of title. 

2d. Because the Justices erred in permitting counsel for 
the plaintiff to argue before the jury, that the deed made by 
the late Sheriff, Talton, to the disputed premises to McDon- 
ald, not being executed until after he went out of office, and 
his successor had qualified, was illegal and void, because it 
was discussing before the jury a question of title, which they 
could not legally try. 

3d. Because the verdict of the jury was contrary to the 
iaw of the case. 

4th. Because the verdict was contrary to the evidence in 
the case. 


The Justices responded to the certiorari, and in their an- 
swer set out at length the proceedings before them, and ali 
the evidence in the case, on the part, both of plaintiffs and de- 
fendant. 


At the hearing of the certiorari, counsel for Lydia Cousins 
moved to dismiss it, upon the grounds: 

ist. That the writ of certiorari did not lie in such case; 
and referred to Heard vs. Heard. 18 Ga. Rep. 739, in support 
of this position. 

2d. That this writ of certiorari would not lie, because, if 
petitioners were entitled to the remedy by certiorari, they 
must apply to the Judge of the Superior Court for his sanc- 
tion to said writ, and that it could not issue under the act of 
21st January, 1850. 


Counsel for plaintiff then moved to amend the certiorari, 
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by having the sanction of the Judge then presiding, added 
thereto. 

The Court refused the amendment, or to give his sanction : 
to the writ, and dismissed the same, holding that certiorari 
would not lie in this case, and counsel for petitioners excep- 
ted. 


Srusss & Hitt; Warren & Humpurtes, for plaintiffs in. 
error. 


Gites and A, M. Spear, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


In Taylor and Gay, (20 Ga. Rep.77,) this Court held that 
a certiorari would lie from the decision of the Justices, in a 
forcible entry and detainer proceeding. We then thought 
however, that a Court of Justices, extemporized to try such 
cases, was not a Justices Court proper, but, in the language 
of the Constitution, an Inferior Judicatory. And that, con- 
sequently, the certiorari should not be brought under the act 
of 1850. 

In the case before us, every thing was done, except obtain- 
ing the previous mandate of the Court, for the writ of certio- 
rari to issue. The answers of the Justices were in, and all 
the facts before the Court; and we hold, therefore, that the 
motion to amend should have been allowed. 


Judgment reversed. 
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Fremine Suiver, plaintiff in error, vs. Tue STATE oF GEor- 
G1a, defendant in error. 


[i.] A. was indicted, as the father of a bastard child, for refusing to give the 
bond for its maintenance. On the trial, and after the close of the evidence, 
he offered to give the bond; the Court rejected the offer. 

Held, That the Court did right. 


[2.] Having been found guilty of this offence, the sentence on him was, that he 
should pay a fine of $700, and should be imprisoned until he paid the fine. He 
did not insist, that he was wnabéle to pay the fine. 

Jfeld, That this sentence was right. 


Indictment for Bastardy, &c. in Worth Superior Court. 
Tried before Judge Powers, April Term, 1857. 


This was an Indictment against Fleming Shiver, for Bas- 
tardy, and refusal to give bond and security for the main- 
tenance and education of the child as required by law. 

Upon the trial, the State first offered in evidence, the war- 
rant issued for defendant’s arrest, with the orders and entries 
thereon by the Justice, before whom prisoner was brought. 
Defendant’s counsel objected to their introduction. 

The Court overruled the objection, and let in the warrant 
and the entries endorsed thereon, as evidence that defendant 
had been arrested and had refused to give the bond for main- 
tenance. 

And to this ruling, counsel for defendant excepts. 


The following order was entered on the warrant, viz: “It is 
ordered and adjudged upon the testimony of the within case, 
that Fleming Shiver give bond and security, in terms of the 
law, for the maintenance and education of said bastard child, 
and pay all the costs of this proceeding, this the 8th Novem- 
ber, 1855. 

ISAAC HOWARD, J. P. 


Isaac Howard, the Justice before whom defendant was 
brought, testified on the part of the State, that when defend- 
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ant was brought before him, he gave him choice, either to 
give bond for the maintenance of the child, or bond for his 
appearance at the next Superior Court, to answer the charge. 
Defendant preferred to give bond for appearance. No evi- 
dence was had on that occasion, except the affidavit of the 
mother of the child, Doreas Shiver; that he refused at first 
to allow defendant to introduce testimony, but afterwards, 
and before the bond was executed, told prisoner he could in- 
troduce his testimony, which he then refused todo. Did 
not mention to him the amount of the bond for the main- 
tenance and education, but prisoner knew what was required 
of him, although the order entered on the warrant was not 
read over to him. 

The State, then offered in evidence the bond executed by 
prisoner for his appearance; to the reading of which, or to 
that part, which recites that defendant refused to give the 
bond for maintenance, &c., defendant’s counsel objected. 


The Court overruled the objection, and allowed the bond 
to be read to the jury, and counsel for defendant excepted. 


Dorcas Shiver for the State, sworn; testifies that she was 
delivered of a bastard child about December, 1855: That 
Fleming Shiver the defendant is the father of the child. 
The child was born in Dougherty county, but was begotten. 
in Worth county; she thinks at the house of Henry Yesty, 
about the last of March; had had frequent intercourse with 
defendant at the house of Yesty, at her father’s, and other 
places in the county, both before and after the last of March. 
She had intercourse with no other person at or near that 
time. She had intercourse with one other person, and with 
only one other person, before that time or since, and it has 
been four or five years; she had intercourse with that other, 
by whom she had a bastard child, some six years ago; both 
these persons succeeded in having intercourse with her by 
promising to marry her. 
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For defendant. 


Henry Yesty, testified, that he had seen defendant and 
Dorcas Shiver together at his house frequently, but he never 
saw defendant take any liberty whatever with her, nor any 
thing to induce the belief that an illicit intercourse was be- 
ing had between them. 


Henry Shiver testified, that he lived at Manning Shiver’s, 
the father of Dorcas; that she lived with her father from 
January to March, 1855; saw Fleming occasionally wher. 
he was sent for to assist in rolling logs, and once or twice ir 
the morning: he never stayed there all night ; never saw him 
take any liberties with Dorcas, who was there all the time. 

After the close of the testimony, the defendant proposed 
to give such bond, for the maintenance of the child as the 
Court should approve. This being declined, he then tender- 
ed a bond executed for the sum of $700, with two good se- 
curities, for the maintenance and education of the child, as 
provided by law, which was objected to, and refused by the 
Court; and counsel for defendant excepted. 


Defendant’s counsel then proceeded to address the jury, 
and while commenting on the offer to execute the bond, he 
was stopped by the Solicitor General, who consented to ac- 
cept the bond if sufficiently secured, and all costs were paid. 
This defendant agreed to do, but the Court held that the 
bond could not then be legally taken, and such settlement 
would not be a proper legal disposition of the case: And to 
this ruling, counsel for defendant excepted. 


The case proceeded, and the argument of counsel being 
closed, the Court charged the jury, that they could not take 
any notice of the. offer which defendant had made to give 
the bond for maintenance, as it was not in evidence before 
them, and such offer at the time, was too late, he having re- 
fused to give the bond at the proper time: further, that they 
could not look to the question, whether the child was likely 
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to be a charge to the county or not, as the only questions for 
their consideration were, whether defendant was the father 
of the child, and had failed or refused, when called upon by 
the Justice of the Peace, to give bond for its maintenance 
and education. 

The Court further charged the jury, that if the defendant 
had the option, to give a bond for maintenance or for his 
appearance, that the giving bond to appear and answer the 
charge of bastardy in this Court, was evidence from which 
they might infer a refusal to give the bond for maintenance. 

Counsel for defendant requested the Court to charge the 
jury, that if they were not satisfied from the evidence that 
the bastard child was likely to become a charge to the coun- 
ty, that then they could not find the defendant guilty. This 
charge the Court refused to give, but charged the jury that 
such was not the law, and read from the penal code, 10th 
division, 27th section, down to the words, “shall be punish- 
ed,’ and stopped. Counsel for defendant requested the 
Court to read the balance of the section, which the Court did, 
but told the jury, that was a matter with which they had 
nothing to do, but a question for the Court in affixing the 
punishment of the party, if found guilty. 

To all of which charge, and refusal to charge, defendant’s 
counsel excepted. 

The jury found the defendant guilty, and the Court im- 
posed upon him a fine of $700, and to be imprisoned until 
he paid the same and costs. 

To which sentence counsel for defendant excepted. 


W. A. Harris; Hatt & Miter, for plaintiff in error. 
Sox. Gen., for defendant in error. 
By the Court—Bennine, J. delivering the opinion. 


There are a number of exceptions in this case, but only 
two of them were insisted upon in this Court, viz: The ex- 
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ception to the refusal of the Court to accept the defendant’s 
bond offered during the trial ; and the exception to the sen- 
tence. 

(1.) And we think that neither of these is good. 

As to the first of them. If Shiver was the father of the 
child, the offence was complete when he refused to give the 
bond to the examining Justice of the Peace. 10th div. 26th 
sec. Penal Code. Walker vs. Stute, 5. Ga. 491. 

And it is a general rule, that for a complete offence, noth- 
ing short of punishment can be a satisfaction. This offence 
is no where stated to be an exception to the general rule. 

Nor is it clear to us, that it ought to be an exception to 
that rule. 

Were it one, would a party accused of this offence, ever 
give bond until the moment, when he became satisfied, that 
a verdict was made up against him? And, certainly, any 
thing calculated to encourage men to hold out against the 
performance of what a law requires of them, ought not to 
be a part of that very law itself. 

It may admit of a doubt too, whether, under any circum- 
stances, any magistrate, but a Justice of the Peace, has the 
authority to take a bond of this kind. Cobd’s Dig. 148. 

[2.] As to the other, of the two exceptions. It is true 
that it is a part of the sentence, that the defendant was to be 
imprisoned until he paid the fine; but, no doubt, this was 
made a part of the sentence, merely to enforce the payment 
of the fine. With the payment of the fine, this part would 
have been annulled. And the Court has the- right, in the 
ease of every fine, tec enforce the payment of the fine, by the 
imprisonment of the party fined. Indeed, there is no other 
way by which, the Court can enforce the payment of a fine. 

The party accused in this case, did not pretend, that he 
was unable to pay the fine; and therefore, did not bring him- 
self within that clause of the law, which says, that, “if the 
offender is unable to pay the said fine or fines, he shall be 








MACON, JUNE TERM, 1857. 235 


Cole vs. Elfe. 








punished by imprisonment in the comon jail for the space of 
three months. Cobb’s Dig. 818. 
So, we think that the decision of the Court below ought to 
be affirmed. 
Judgment affirmed. 








Jane Core and her children, plaintiffs in error, vs. Tuomas 
B. Ere, defendant in error. 


The one year’s support allowed by the Acts of 1838 and 1850, to the family of 
a testator or intestate, out of the effects of the estate, is paramount to the 
lien of any debt, due or obligation, which the deceased ean contract. 


Complaint in Bibb. Decided by Judge Powers, at May 
Term, 1857. 


Upon application to the Ordinary of Bibb county, com- 
missioners were appointed to appraise and set apart from the 
estate of Henry H. Cole, deceased, one year’s support for his 
widow and three children, as provided and directed by sta- 
tute. 

The Commissioners returned that deceased left no proper- 
ty except a lot in the city of Macon, containing one-fourth of 
an acre, and which he in his life-time mortgaged to the 
Loan Association for $1600; more than double the worth of 
the lot. 

They also find and return, that deceased owned two shares 
in said Loan Association. They set apart to the widow and 
children the said lot and improvements thereon, leaving the 
Loan Association to assert its mortgage lien: 

The administrator, Thomas B. Elfe, refused to carry out 
this award, and to put the widow and children in pos- 
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session of the premises, or to pay them the rents and profits 
thereof, and for this refusal, Mrs, Cole complains, &c. 

Upon the case coming up for trial, defendant moved to 
dismiss the case, upon the ground, that the declaration dis- 
closed or set forth no cause of action. 

The Court granted the motion, and dismissed the case, and 


plaintiff's counsel excepted. 





Stusss & Hitt, for plaintiffs in error. 


Lanier & AnpERSON, for defendant in error. 


By the Court—Lumrxtin, J. delivering the opinion. 


We differ from the Court below, in holding that the fami- 
ly of the intestate were not entitled to a support out of the 
the assets of the estate, as against the mortgage lien of the 
Building and Loan Association. The Acts of 1838 and 
1850, (Cod 296 and 298,) created this reservation for the 
maintenance of the widow and children, “notwithstanding 
any debts, dues or obligations which the testator or intestate 
might owe.” 

What is the conflicting claim here, but a debt or obliga- 
tion, secured by mortgage? and one contracted too in the 
face of this most beneficent provision of the law. It is ar- 
gued that by displacing the mortgage lien, you divest a ves- 
ted right, whereas the very converse of the proposition is 
true. Set aside this allowance and you do in truth divest a 
vested right, and one uf which like the wife’s inchoate right 
to dower, the husband cannot deprive her. The one is as 
perfect as the other, both being contingent upon the prior 
death of the husband for their consummation. 

These statutes are abiding memorials of the wisdom and 
humanity of the Legislature. We know of no condition in 
life more pitiable than to turn into the streets, without a 
day’s preparation, the widow and offspring of one, upon 
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whom they have relied for their daily bread, and to expose 
them to wretchedness, and perhaps inconceivable ruin, be- 
fore they can find the means of support by their own labor. 
To fritter away these Acts, we should be faithless to our high 
vocation. Rather let us uphold them in all their amplitude. 
Credit is given in reference to them, consequently no one has 
a right to complain. cs 

But we know of no adequate remedy at law, to enforce this 
right. And in the present case, we think the better, if not 
the only remedy is, to file a bill against the administrator, to 
compel him to execute the award made by the commission- 
ers. The Loan Association may or may not be made a par- 
ty at the option of the complainants. If made a party, it 
would be bound by the decree, and thus all further litigation 
would be prevented. 

The complainants would be entitled of course to recover 
rent since the property has been withheld. 


Judgment affirmed with directions. 


NEEDHAM Mims, and another, plaintiffs in error, vs. ABNER 
M. Lockett, defendant in error. 


{1.] A renewal ofa note given for land, includingjother Zconsiderations, is no 
waiver of the vendor’s lien. 

[2.] The vendor’s lien may be waived, expressly, or by implication ; whether 
the renewal of the note for the purchase money, including other considera- 
tions, is an implied waiver, is a question of law forthe Court, and not of 
fact for the jury. 

[3.] The vendor’s lien extends to the whole and every part of the land. Ifa 
part be lost by paramount title, so as to entitle the vendee to an abatement, 
the residue of the land is bound for the balance of the debt. 

[4.] The vendor’s lien is upon the land, not upon the proceeds; especially, 
when sold with notice. 
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In Equity, in Bibb. ‘Tried before Judge Powers. May, 
1857. 


This was a bill in Equity, filed by Abner Lockett against 
Needham Mims and William D. Mims, for the purpose of 
asserting and enforcing a vendor’s lien upon land. 

The bill alleges that Needham Mims conveyed to Lockett, 
the complainant, and Charles W. Mims, a tract of land in 
Washington county, containing seven hundred acres, more 
or less. That after being in possession of said premises more 
thana year, complainant sold and conveyed to William D. 
Mims, then of Bibb county, Georgia, but now of Texas, his 
undivided moiety of said Jand, for the sum of one thousand 
dollars, and received his promissory note, without surety, for 
the purchase money. The same was renewed after it be- 
came due, and on the Ist day of January, 1854, he again 
made and delivered to complainant his note payable one 
day after date, for $1131.00, and that said amount was the 
principal and interest then due for the purchase money afore- 
said. That afterwards, sundry judgments were obtained 
against William D., and the executions issuing thereon, were 
levied upon said land, and the same was sold by the Sheriff 
of Washington:county, under and by virtue of said fi. fas. 
That complainant was present at said sale, and gave notice 
of his lien as vendor, and that he would enforce it upon and 
against said land, into whosesoever hands it might go. Need- 
ham Mims was present at said sale, and heard the notice 
given by complainant, and became the purchaser of said 
land, and promised to pay said note, and to relieve the prem- 
ises from complainant’s lien. But this he now refuses to do. 
The bill prays that the amount of said purchase money, with 
interest, be decreed to be a lien on the land, and that the 
same be sold under the order of Court, and the proceeds ap- 
plied in satisfaction of said lien, and the balance, if any, be 
paid over to said Needham. 

The answer of Needham Mims admits, that he made a 
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deed of gift to Lockett and Charles W. Mims, of four hun- 
dred and eighty-nine (489) acres, moreor less, Admits that 
William D. Mims purchased said land from Lockett and 
Charles W. Mims, and went into possession of the same 
about 1853. Knows nothing in relation to the giving and 
renewal of the note by William D. to Lockett, except that he 
heard William D. say, that he bought the land, and gave 
Lockett for his half, his note therefor, but for what amount 
does not remember, but he thinks one thousand dollars. 
Admits the sale by the Sheriff, and that he purchased, at said 
sale, six hundred and eighty-one acres, but only five hun- 
dred and eighty-five acres of which were bought by William 
D. from Lockett and Charles W. Mims. That two hun- 
dred and fifty acres of this five hundred and eighty-five aeres 
were then in litigation, which were afterwards recovered from 
defendant, leaving him, of the purchase from Lockett and 
Charles W. Mims, only 335 acres. Defendant admits that 
he had notice of complainant’s lien, but denies that he ever 
promised to pay and satisfy it; and hesubmits that if com- 
plainant is entitled to his lien, the amount thereof should be 
abated in the proportion of 585 to 335; denies confederation, 
and prays to be dismissed, &c. 

William D. Mims filed his answer, and admits that he pur- 
chased from Lockett his undivided half in five hundred and 
eighty-eight (588) acres, more or less, of land, in Washington 
county; that he received only aquit claim deed from Charles 
W. Mims and Lockett, for two hundred and fifty (250) acres, 
a pine lot, the title of which proved worthless, and the land 
lost. That he agreed to pay Lockett for his half, one thou- 
sand dollars, for which he gave him his promissory note. 
After the note became due, being indebted to Lockett for 
some wheat, he made a new note, Ist January, 1854. for 
$1131.00, which amount included the price agreed to be paid 
for the land, with 10 per cent. usurious interest on said sum, 
and the amount due for the wheat; this last amount he can’t 
recollect. Admits the issuing of the executions against him, 
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the sale of the land under them, and the purchase by Need- 
ham Mims. Admits that complainant has applied to him 
for payment of the note, which he is unable to pay, he being 
insolvent. 

The case was heard upon bill and answer. 

Counsel for defendant asked the Court to instruct the jury 
that the question of vendor’s lien was dependent on the in- 
tention ofthe parties, that it wascompetent for the vendor 
to waive his lien, which might be inferred from circumstan- 
ces, and that the renewal ofa note, and giving a new one, 
into which a new and different matter was incorporated, was 
acircumstance which they were authorized to take into con- 
sideration in determining the question as to whether the lien 
was waived. 

Further, that if any portion of the land sold was lost, by 
reason of complainant’s title proving worthless, that as all the 
land, or the moiety of the undivided whole, was the consid- 
eration of the original note, that the purchaser was entitled 
to such abatement of the vendor’s claim, as the value of the 
lost part was to the value of the whole. 

And that the vendor’s lien was subject to be divested by 
the superior lien of common law judgments, and that a pur- 
chase at Sheriff’s sale, of land sold as the property of the ven- 
dee, though having notice of the lien, took the fee in the 
land unencumbered with the vendor’s claim. 

All of which requests the Court refused. But charged the 
jury that the circumstance of making a new note, into 
which new matter of consideration was incorporated, was 
no evidence at all of a waiver of the lien. 

That the vendor was entitled to have the undivided half of 
whatever remained of the land conveyed by him to Wm. D. 
Mims, sold for the payment of the purchase money, not sub- 
ject to abatement by reason of a loss of any part of it. 

To which charges, and refusal to charge, defendant’s coun- 
sel excepted. 

The jury found for complainant one thousand dollars, the 
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same being the price of the land, without interest,on account 
of the usury, and that said amount and the cost be raised 
from the sale of one undivided half of the premises sold to 
Wm. D. Mims, excepting the pine lot, since recovered by par- 
amount title. 

Whereupon, defendants, by their counsel, tender their bill 
of exceptions, assigning as error the charges, and refusals to 
charge, above excepted to. 


Stusss, Hitt & Tracy, for plaintiffs in error. 


Por & Grirr, for defendant in error. 


By the Court—Lvmrxtn, J. delivering the opinion. 


[1.] It is insisted, in the first place, that the taking of a 
new note in this case, in which other things were included, 
amounts to a waiver of the vendor’s lien. We know of no 
such doctrine. Ifthe price of the land be $1,000, and other 
thing be included in the new note, of the value of $500, and 
one note taken for both, upon what principle is the lien for 
$1,000 discharged? Upon the idea of a confusion of goods ? 
That don’t apply; for here you can distinguish with perfect 
accuracy, which is for the land, and what] portion for wheat 
or other articles, with as much certainty as if separate notes 
had been taken. 

[2.] In the second place, it is argued, that the abandon- 
ment of the vendor’s lien is a question of intention, which 
should be left to the jury. Admit it. The law is, that the 
waiver may be actual or implied. But whether the uniting 
of other considerations in the same note is animplied waiver, 
is a question of law, just as much as whether taking other and 
additional security amounts to a waiver. The facts being 
admitted, the law arising out of any given state of facts, is to 
be decided by the Courts. 

[3.] Again, it is argued, that the amount of the lien in this 

17 
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case, is diminished by a loss of a portion of the land, under 
paramount title. The lien is upon the whole and every part 
of theland. Ifthe vendee be entitled to an abatement of his 
note, on account of the partial failure of the consideration 
for which it was given, that is another thing—a question not 
presented by the record. Of course, the land is only bound 
for the balance of the debt actually due. But the residue of 
the land left to the purchaser, is liable for the whole of that 
balance, whatever it may be. 

[4.] Lastly, it is contended, that the vendor must look to the 
proceeds of the sale of the land, and not to the land itsel f. 
We know of no such law, especially, if he gave notice of his 
lien on the day of sale. 





Judgment affirmed. 





Rosert Bowman, Executor and Trustee, plaintiff in error, vs. 
Jesse L, Lone, defendant in error. 


“TI give and bequeath to my grand-son William Henry Long, only surviving 
child of my late daughter, Lucy Long, the property that I gave to Lucy A- 
Long and her children in my will, should he live to be twenty-one years of 
age; but should my said grand-son die before he arrives at twenty-one years 
of age, the said property I give to my other lawful heirs, &c. And I appoint 
Robert Bowman trustee for my grand-son, the said Wm. Henry Long,” &c. 

Held, That the legacy vested at the death of the testator, subject to be divested, 
should Wm. Henry Wong die before attaining the age of twenty-one years. 


In Equity from Bibb County. Decision on demurrer by 
Judge Powers, May Term, 1857. 


Jesse L. Long filed this bill against Robert Bowman 
as executor of the last will and testament of John Bow- 
man, deceased. 
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The bill alleges that John Bowman departed this life pos- 
sessed of a large estate, and leaving his last will and testa- 
ment, of which Robert Bowman and John M. Bowman were 
appointed executors, but that Robert Bowman alone quali- 
fied. That among other things, he bequeathed to his daugh- 
ter Lucy A. Long, wife of complainant, as follows, to-wit: 

“T have heretofore given to my youngest daughter Lucy 
A. Long, wife of Jesse L. Long, the following negroes, Isaac 
and Dinah his wife, Mariah and her four children, Kit, Mis- 
souri, Willis and Frances, and negro woman Sylvia and her 
four children, Fred, Joanna, Louisa and Indianna, valued at 
five thousand dollars. Also I now giveto my said daughter Lu- 
cy A. the following other negroes, to-wit: Senny, Allen, Win- 
ney, Sidney, Nelly, and her infant child; Charity and Lucy 
Ann, valued at $4,050, with all their natural increase with 
the future natural increase of said negroes. I also give to 
my said daughter Lucy A. the other one half equal interest 
in the plantation and lands I purchased from James W. 
Armstrong, to own thesame in connection and joint and equal 
interest with my daughter Julia E. Holt as directed in item 
twelfth of this will; said half interest being valued at $3,250; 
all of which said property herein given, I will and direct to 
be vested and given in a proper legal manner to my daugh- 
ter Lucy A. and to her children, free from the debts and dis- 
position of her present or any future husband.” 

This will was executed on the 21st February, 1855, and 
afterwards on the 17th September, 1855, testator made a 
codicil thereto, in which, among other things, he revoked the 
bequest to his daughter Lucy A. Long, except so much as 
relates to the negroes already in the possession of her husband, 
the complainant, giving as a reason for said revocation the 
death of his daughter the said Lucy A,, since the date of 
the will, and bequeathed and directed as follows, to-wit: “I 
give and bequeath to my grand-son, William Henry Long, 
only surviving child of my late daughter Lucy A. Long, the 
property that I gave to Lucy A. Long and her children in my 
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will above referred to, should he live to be twenty-one years 
of age, but should my said grand-son die before he arrives 
at twenty-one years of age, then said property I give to my 
other lawful heirs, exclusive of my wife Martha H. to whom 
I have heretofore given in my said will, the full share I de- 
sign for her, to be equally divided between them on the 
same principle of division as set forth in my will.” 

Robert and John Bowman were named _ as the executors, 
and in said codicil he appointed the said Robert Bowman 
trustee for his grand-son William Henry Long. 

The bill further charges, that said Robert took possession 
of the estate of testator, and proceeded in due course to exe- 
cute said will and codicil, and that he took into his custody 
and control as trustee, all the property bequeathed to said 
William Henry Long, and is in the receipt of the income 
and profits of the same, amounting to the sum of two thou- 
sand dollars per annum, or other large sum. That said Wil- 
liam Henry is now about three years old, and complainant 
has been appointed his guardian by the Ordinary of Troup 
county. Complainant claims that by virtue of said will and 
codicil, a fee simple estate, to all the property bequeathed to 
said William Henry, vested in him at testator’s death, and 
that as his guardian he is entitled to its possession and man- 
agement'and to the receipt of the rents and income during the 
period it has been in the hands of Robert Bowman; and at 
any rate, that as guardian he is entitled to a reasonable 
amount of said income, for the board, education and main- 
tenance of his child and ward, and that five hundred dol- 
lars would be a reasonable sum. The bill prays for an ac- 
count of William Henry Long’s estate in the hands of de- 
fendant, and that he pay over the whole and the rents and 
income to complainant as guardian, and that he be decreed 
to pay such reasonable sum per annum as may be adjudged 
necessary for the support and education of said William H. 

Defendant demurred to this bill, and after argument the 
Court overruled the demurrer, holding, that William Henry 
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Long took a vested interest in the property bequeathed to 
him in said will and codicil, eo instanti, upon testator’s death. 
To which decision defendant excepted. 





Por & Grier, for plaintiff in error. 


E. A. & J. A. Nessrr, for defendant in error. 


By the Court.—Lumpsin J. delivering the opinion. 


“TI give and bequeath to my grand-son, William Henry 
Long, only surviving child of my late daughter, Lucy Long, 
the property that I gave to Lucy A. Long and her children, 
in my will above referred to, should he live to be twenty-one 
years of age; but should my said grand-son die before he 
arrives at twenty-one years of age, then said property I give 
to my other lawful heirs, $c. ;? and “I appoint Robert Bow- 
man, trustee for my grand-son, the said Wm. Henry Long,” 
&e. 

Did the grand-son take a vested or contingent legacy un- 
der the foregoing codicil to the testator’s will? 

It is conceded that there are no technical appropriate 
words, which always determine whether a legacy be on a 
condition precedent or subsequent: that the same words have 
been construed differently in different wills; and that the 
question is always one of intention, and that if the language 
of the particular clause or of the whole will shows, that the act 
on which the estate depends, must be performed before the 
estate can vest, the condition is of course precedent; and 
unless it be performed, the legatee can take nothing. If on 
the contrary, the act does not necessarily precede the vesting 
of the estate, but may accompany or follow, and if this is 
to be collected from the whole will, the condition is subse- 
quent. (3. Peters 346.) 

Still certain rules have been deduced from the books to 
aid in arriving at a right construction as to wills. I willcite 
a few of them. 
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When a future time for the payment of a legacy, is defin- 
ed by the will, the legacy will be vested or contingent, ac- 
cording as upon construing the will, it appears whether the 
testator meant to annex the time to the payment of the lega- 
cy or to the gift of it. (2. Wms. on Ezor’s. 1051.) 

In ascertainipg the intention of the testator in this respect, 
the Courts of equity have established the following rules of 
construction. 

Ist. That a bequest to a person, payable, or to be paid at or 
when he shall attain twenty-one years of age, or at the erid 
of any other certain determinate period or term, confers on 
him a vested interest immediately at the testator’s death, as 
debitum in presenti solvendum ad futuro: For the words 
payable or to be paid, are supposed to disannex the time 
from the gift of the legacy, so as to leave the gift immediate 
in the same manner in respect to its vesting, as if the bequest 
stood singly and contained no mention of time. (Jb. 1052.) 

2ndly. That if the words payable or to be paid, are omit- 
ted, and the legacies are given at twenty-one, or if, when, in 
case, or provided, the legatees attain twenty or any other fu- 
ture, definite period or term, these expressions annex the 
time to the substance of the legacy and make the legatee’s 
right to it, depend on his being alive at the time fixed for its 
payment. Consequently, if the legatee happens to die be- 
fore that period arrives, his personal representative will not 
be entitled to the legacy. (Jb.) 

Whether these rules be sound or not, they are such 
as the Courts have adopted; and perhaps are as near an ap- 
proximation to accuracy as could be expected. 

Testing this bequest by these rules, and taking the words 
of the will alone, and candor, constrains us to admit that the 
grand-son took upon a condition precedent; and such being 
the natural, if not the necessary import of the words them- 
selves, is there any strong or manifest intent to be collected 
from the will, which should control this express provision ? 
If so, it is to be found in these provisions of the will. 
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In the will, the testator gave absolutely to his daughter and 
her children the portion bequeathed to them. Had the daugh- 
ter survived her father, the legacy given to her and her chil- 
dren, would have vested immediately. But Mrs Long died 
before her father, leaving this grand-son, her only child, 
The grand-father then by a codicil gives to him the portion 
he had intended for the mother and her children. One in- 
ference may fairly be drawn from this, that he intended his 
grand-son should enter at once upon the enjoyment of the 
legacy, such being his purpose as to the mother and all the 
children, had she survived. Why withhold from the only 
survivor of the family, the use and enjoyment, when the 
whole corpus was given. 

In the next place, there is a gift over of the property. For 
although a devise to a person, if he should live to attain 
twenty-one, standing alone, would be contingent, yet if it be 
followed by a limitation over, in case he die under such age, 
the devise over is considered as explanatory of the sense in 
which the testator intended the devisee’s interest in the 
property to depend, on his attaining the specified age, name- 
ly, that at that age it should become absolute and indefea- 
sible. The interest in such case vests instanter. This 
class of cases, was fully discussed in the House of Lords in 
Phipps vs. Ackers (9. Cl. & F. 538,) on appeal from the de- 
cision of Shadwell B. C. in Phipps vs. Williams, (5. Sim. 46.) 
where the Judges delivered their opinion, which was adop- 
ted by the House of Lords; that if a testator devise real es- 
tate to C. D., when, and so soon as he shall attain the age of 
twenty-one years. But in case he should die under the age 
of twenty-one years, then over. It was held, that devisee C. 
D., on the death of the testator took an estate in fee simple, 
subject to be divested upon his dying under it. Upon the 
principle, that the gift over showed the testator intended the 
first devisee should take whatever interest the party claiming 
over was not entitled to, which of course gives him the im- 
mediate interest, subject only to the chance of being divested. 
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ona future contingency. (See also 1. Jarns. on wills, 775 
note.) 

But the main fact in favor of the vesting of the legacy is 
the appointment of a trustee—one of his executors—for this 
infant grand-son, to whom the legacy is given. In the lan- 
guage of Sir Wm. Grant in Bromstrom vs. Wilkerson, (7. 
Ves. Jr. 421.) “How could there be a trustee of nothing ? 
Of what is the uncle trustee during the minority of the boy ? 
The trustee intended to appoint a trustee for him beneficial- 
ly. No other meaning can be put upon the words,” 

These comments I confess exerted a preponderating influ- 
ence upon my mind, and I felt that the appointment of one 
of the executors to be trustee of the minor, was a most sig- 
nificant circumstance. It indicated a severance of the lega- 
cy from the rest of the estate; and that it was not for the 
purpose of accumulation merely, as the same result would 
have followed, by permitting it to remain in the hagds of the 
same person as executor. Nor could the testator have in- 
tended to constitute a testamentary guardian of the person 
of his infant grand-son. For this he could not do, his fath- 
er being still in life. He must have intended that he should 
take charge of the legacy left to his grand-son, and manage 
it beneficially for him, that is, in furnishing him with an ed- 
ucation suitable to his condition and expectations in life, 
and to husband the surplus, 

The case of Wells vs. Roberts, (5. Engl. Ch. Rep. 556,) is 
also in point, though not strongly as the preceding case. 
For in this latter case, the trustee was requested to attend to 
the education of the legatee. But the reasoning upon which 
this case was decided, will apply with full force to the case 
before us. Indeed I insist that the bare appointment of a 
trustee for a minor to whom property is bequeathed involves 
necessarily all the duties resulting from the relation of trus- 
tee and cestut que trust. 

Indeed, it. has grown into a rule in England, that notwith- 
standing the natural and obvious reading of the words would 
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make the legacy dependent upon the happening of the con- 
dition precedent, yet the appointment of a trustee, has been 
looked upon by the Courts as indicating an intention to con- 
trol the words. (1. Roper on Legacies, 387.) 

The Lord Chancellor in deciding the case of Home vs. 
Rollans, (7. Engl. Ch. Rep. 15,) uses this illustration “A 
bequest to A, when and if he attain the age of twenty-one, 
and in case of his death, to B, is a gift absolute to A., unless 
he die under age. (See also 1. Bro, Ch. Rep. note; Ib. 103 
notes; 2, Ib. 305 notes; 1. Jb. 75, 78 notes; 2. Peck Rep. 
468; 2. Serg. & Raule 59 3. Dep. 286; Fonbl. Eq. B. 4 pl. 
1. Ch. 2. § 4. note; 2. Dep. 295; Hanson vs. Graham; 6. 
Ves. Jr. 239 notes ; 3. Ark. 430; 1. P. Williams, 783; 14. 
Ves. Jr. 577; 2. P. Wms. 420, 504: 4. Iredell’s Eq. Rep. 
248; 8 Ves. Jr. 12; 9. Ibid. 222; 6. Porter 21.) 

Considering then, that Courts always favor the vesting of 
legacies, that words however strong, are to be controlled by 
the intention of the testator, that natural feeling is in favor 
of the construction contended for by the defendant in error ; 
we have come to the conclusion, not without some hesitation, 
that the legatee Long take the property subject to be divested, 
should he die before attaining the age of twenty-one years, 
and rule accordingly. 


Judgment reversed. 





SusannaH A, FLanpers, et al., plaintiffs in error, vs. Davip 
FLaNpERs, administrator, defendant in error. 


[1.] Those who are entitled to repudiate a sale made by an administrator to 
himself, must elect to do so within a reasonable time. 


In Equity, from Bibb county. Tried before Judge Powers, 


at May Term, 1857. 
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This was a bill filed by Susannah A. Flanders, John T. 
Price and wife, Artemas Archer and wife, and James E. 
Flanders, (a minor, by his next friend, John T. Price,) against 
David Flanders, the administrator of Henry Flanders, d e- 
ceased. 

The bill alleges that Henry Flanders departed this life in- 
testate, about the 2d November, 1843, possessed of a consid- 
erable estate, and leaving as his heirs and distributees, the 
said Susannah A. Flanders, his widow, and their infant chil- 
dren, Sarah L. Flanders, who has since married John T. 
Price, Martha M. Flanders, Who has married Artemas 
Archer, and James E. Flanders, still a minor. 

The defendant, David Flanders, administered upon the 
estate, and took possession of the same, and refuses and has 
failed to account with and pay to complainants, their shares 
thereof. 

The bill further and more distinctly charges that said ad- 
ministrator, amongst other property, of said estate, exposed 
and offered for sale anegro woman named Winny, and her 
two children, and that he procured one William L. Lightfoot 
to bid off said negroes for himself, and the said slaves were 
knocked down to Lightfoot at the price of $650, when they 
were worth double that amount, and defendant induced and 
prevented others present from bidding, by representing that 
he was desirous of bidding off said propertyfor the benefit ofthe 
widow and children ; that the negroes were delivered at first 
to Lightfoot, who afterwards delivered them to defendant, 
who has had possession of them eversince,and has accoun- 
ted to said estate for only the sum of $650. 

The bill prays for an account of intestate’s estate; that the 
sale ofsaid negroes be set aside, and be fairly administered 
and accounted for. 

The answer admits the death of Henry Flanders; that 
complainants are his distributees, and the administration by 
defendant, as charged in the bill. But; defendant denies 
that the sale of the negroes was made as charged by com- 
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plainants; denies that he did or said anything at the time of 
the sale to prevent persons from bidding; denies that there 
was any agreement or understanding between Lightfoot and 
himself in relation to the purchase of said negroes; that 
Lightfoot bought them at his own motion, for himself and 
upon his own judgment and responsibility, and that the 
price bid $650, which although now appears to be very low, 
was at that time a fair price; thatthe negroes had been ap- 
praised at $700. That they were sold on short credit, and 
that about the time the note became due, it was agreed that 
defendant should take the negroes and pay for them, the 
amount of the note, this trade was fair and bona fide, and not 
made in pursuance of any previous contract or arrangement 
of the parties, 

Defendant further avers that he is willing and ready to 
come to a full accounting, concerning his transactions as ad- 
ministration and to pay to the parties entitled, whatever sums 


may be found due to them, in his hands; but says that he 
has paid out more than he has ever received; that his dis- 
bursements exceed his receipts, and that he has made con- 
siderable expenditures and advances for the benefit of 
complainants, for which he has made no charge, and that 
upon a fulland fair settlement, said estate will be found in 
arrears to him. 


Brief of Evidence.-—For Complainants : 


Miss Sarah Abbott testified, that she knew the negro 
woman named Winney, and her children, they were in the 
possession of Henry J. Flanders at the time of his death. 
Defendant, as his administrator, took possession of the ne- 
groes, after his death. Defendant said he put them up at 
public sale in October, 1845. William Lightfoot bought 
them; he said that he got Lightfoot to bid off the negroes, as 
he, being the administrator, could not do it, as they did not 
bring their value; he did not say who they were bid off for; 
the negroes were sent back, by defendant, to Mrs, Flanders’ 
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after the sale, and she kept them until December, 1845. 
Defendant then took them away, and they have been in 
his possession since; thinks that the negroes, at the time 
of the sale, were worth a thousand dollars, and are now 
worth from twenty-five hundred to three thousand dollars, 

To the cross-interrogatories the witness answered, that she 
was not at the sale, and knows nothing of her own knowl- 
ege, except what defendant told her in reference to said sale. 
Complainant did not have money enough at the time of the 
sale, to purchase the negroes, but got some afterwards, and 
tendered the same for the negroes, which was refused. Mrs. 
Flanders remained in Georgia some three months after the 
sale, and then went to Alabama on a visit. She was not in 
need while in Alabama, as she stayed with her uncle, and 
he provided for her. After she returned she was in destitute 
circumstances, as the house had been rented and the furni- 
ture sold; defendant did not allow the negroes to remain with 
her, nor did she receive any assistance from them after De- 
cember, 1845; conversation with defendant was at com- 
plainant’s house in Bibb county, in the presence of Mrs. 
William Lightfoot, in December, 1845. 

William T. Lightfoot, for complainants, testified, that he 
was present at the sale of the negroes in October, 1845. He 
bid off and purchased them for $650, and sent them from the 
court house where they were sold, to Mrs. Flanders’; he gave 
his note payable on the 25th December, or the 1st of January 
following. The negroes remained with Mrs, Flanders until 
just before or about the time the note fell due, when defen- 
dant agreed to pay the note himself and take the negroes, 
witness accepted this proposition and defendant took the 
negroes. Considered $650 a full price for the negroes at the 
time of the sale. Defendant and himself had no understand- 
ing whatever in reference to his bidding off the negroes. 
Witness bid them off for himself; he and defendant were 
partners in the mercantile business at. the time, and have 
been ever since. They are partners now. 
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Rowland Bivins, for complainants, testified, that negroes 
of the age of Winney atthe time of thesale, if likely and 
healthy, were worth from five to six hundred dollars, the two 


children would have been worth $300. 


For Defendant : 


Robert Collins, testified, that he was at the sale of the ne- 
groes, and bid for them; he ran them upto about $650, 
considering them worth about $700; that while he was bid- 
ding, thinking that perhaps some one was trying to buy 
them in for the widow, he called defendant aside and asked 
him if such was the case, defendant replied that no one was 
bidding for the widow, and told witness that he wanted the 
negroes to bring as much as they could be sold for; wit- 
ness bid about $650, thinking that if he could get themat 
that price he could make fifty dollars, the negroes being 
worth about $700, and he desired to speculate on them ; ne- 
groes were then pretty low, negroes are new pretty high, a 
girl 17 or 18 years old, would bring $900, a girl 13 would 
bring $700, and so in proportion to age, &c. 

Here the testimony closed. 

The jury, under the charge of the Court, found for defen- 
dant, and complainants moved for a new trial. 

Ist. Because the verdict is contrary to law and the evi- 
dence. 

2d. Because the verdict is strongly and decidedly against 
the weight of evidence. 

3d. Because the Court erred in refusing to charge the jury 
as requested, “that if defendant purchased by himself or a 
third person, at his own sale, the sale ought to be set aside, 
although defendant paid a full price.” 

4th. Because the Court erred in refusing to give in charge 
to the jury, the following request, “that the duty of the ad- 
ministrator in reference to the sale of the property be- 
longing to his intestate, does not end until the purchaser 
complies with the terms of the sale; and in this case, his duty 
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in reference to the sale did not end until Lightfoot complied 
with the terms of sale. 

5th. Because the Court erred in charging the jury that an 
administrator may purchase property at his own sale, and 
said sale is voidable only, and not void, but in order to sus- 
tain the purchase, the administrator must show that a full 
price was paid, that he took no unfair advantage of the 
estate. 

6th. Because the Court erred in charging the jury, that if 
Lightfoot purchased the negroes at the administrator’s sale, 
without any understanding with defendant, that he should 
purchase them, and he (Lightfoot,) gave his note for the ne- 
groes, that it was competent and legal for defendant, after 
that, to agree with Lightfoot, before or at the time the note 
fell due, that he would pay the note and take the negroes. 
Defendant’s duty as administrator, having, in the opinion of 
the Court, ceased with the sale and the taking of Lightfoot’s 
note for the property. 

The Court refused the motion for a new trial, and com- 
plainants excepted. 


Lanier & AnpersonN, for plaintiffs in error. 


Srusss & Hix, for defendant in error. 
By the Court—Bennine, J. delivering the opinion. 


Was any one of the grounds of the motion fora new trial 
good? We agree with the Court below in thinking, that 
not one was. 

That the first and second grounds, were not good, a bare 
reading of the evidence, ought to satisfy anybody, 

As to the third ground, there is this to be said: 

First, according to the great preponderance of the evidence, 
the sale made by the administrator, David Flanders, was not 
a sale to himself, but to a third person, Lightfoot. 
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Secondly, this sale took place some ten years » before the 
commencement of the suit. One ofthe daughters of the in- 
testate had been married four years before the commence- 
ment of thesuit, That daughter and her husband, and the 
widow of the intestate, are two of the complainants—count- 
ing the daughter and her husband, as one party. 

Of these two parties, then, one was suz juris, ten years, 
the other four years, before the commencement of the suit. 
The suit was the first complaint which either of them, or 
which, indeed, any of the complainants, so far as appears, 
ever made against the sale. 

We think, that a delay of complaint against such asale, for 
as much as four years, by persons sui juris, is a delay for an 
unreasonable length of time. In four years, trover is barred. 

The request contained in this third ground, was general ; 
it was, therefore, a request as much applicable to the case of 
these two parties who had thus been sui juris for at least 
four yeats, as it was to the case of the other parties who were 
still non sui juris. This request, being thus general, was re- 
jected as a whole. 

[1.] Now no case, I believe, has gone the length of decid- 
ing, that the heirs can repudiate a sale made by the adminis- 
trator to himself, unless they elect to repudiate it, within a 
reasonable time. 

All which being so, we think, that there was nothing in 
this third ground. 

I beg to refer to Mercer vs. Holloway, decided at this 
term, for some views of my own, on the question of the va- 
lidity of sales made by administrators to themselves. 

As to the fourth ground, it seems, that the terms of sale 
were, that purchasers were to give their notes, to fall due in 
a short time after the sale, for the price of the articles they 
might purchase. And it also seems, that Lightfoot, who bid 
off the negroes in dispute, gave his note made payable at the 
end of a short time, for the price at which he bid them off. 
But if Lightfoot did this, he fully complied with the terms of 
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the sale, and therefore, (supposing him to have been acting 
for himself,) acquired a complete title to the slaves, 

These things being the facts of the case, they were such 
that they did not authorize this request. 

What is said of this ground, it must be manifest, is appli- 
cable to the sixth, and is sufficient to show, that that ground 
is not good. 

The fifth ground is the only one that remains. 

If the charge referred to in this ground, was “erroneous,” 
it can hardly be said, that it was a charge “against” the ap- 
plicants for the new trial, Acts of 1854,46. There was a 
vast preponderance of proofin favor of the hypothesis, that 
the sale was not made tothe administrator at all, but, to 
Lightfoot. If, therefore, the Court had even gone so far, as 
to charge, that a sale made by an administrator to himself, 
is absolutely void, the charge would not, if the jury had done 
their duty by the evidence, have at all benefitted the com- 
plainants in the bill. .# fortiori is this true, if the Court had 
gone no further, than to charge that such a sale was voidable 
at the option of the heirs. And further than this, it is not 
contended that the Court ought to have gone. 

It may admit of aserious doubt too, whether the latter 
clause ofthe charge, was not intended to apply to “void,” and 
not to “woidable,’ in the previous clause. 

Upon the whole we are not satisfied, that this fifth ground 
is a sufficient one. 

I refer again to Mercer vs. Holloway, for some views of 
my own, on the question involved in this ground, 

We think the judgment ought to be affirmed. 


Judgment affirmed. 
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Tuomas G, Leverett, plaintiff in error,vs. Witt1am STE- 
GALL, defendant in error. 


(1.) If A deposit as astake, the promissory note of a third person, with B., 
and B. deliver the same tothe winner, after being notified to withhold it, 
taking from the winner a bond of indemnity, A.is entitled to recover the 
note of the winner in an action of trover. 


(2) A witness, whose interest is uncertain, and who is protected against a re- 
covery, by the statute of limitations, is a competent witness. 


Trover, in Lee Superior Court. Decision by Judge ALLEN, 
March Term, 1857. 


This was an action of trover by Thomas G. Leverett, 
against William Stegall, for the recovery of a promissory 
note. 

It appeared that the plaintiff and defendant made a bet on 
the result of the gubernatorial election,in 1851; notes were bet 
and placed in the hands of William L. Davis, as stakeholder; 
the notes were for about eight hundred dollars on each side; 
Stegall bet on Cobb, and Leverett on McDonald; Leverett 
lost, and the stakeholder paid the stakes over to Stegall, but 
was notified by Leverett not to do so. This notice was giv- 
en before the note was turned over, and the loser, Leverett, 
brings this action to recover of Stegall, the note. 

Davis, the stakeholder, was offered as a witness by plain- 
tiff, to prove the above facts, defendant objected to his testi- 
mony on the ground of his interest, the Court sustained the 
objection, and plaintiff excepted. 

Defendant then moved for a non suit, which was granted 
and plaintiff excepted. 


P. J. Srrozier, for plaintiff in error. 
Vason & Davis and Warren & WARREN, contra. 


By the Court—Lvumrxtn J., delivering the opinion. 


[1.] We do not propose to overrule or in anywise modify 
18 
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the decision of this Courtin ford vs. Burke, 21, Ga. Rep. 
46, on the contrary, we maintain that upon the principles of 
that case, the plaintiff is entitled to recover in this. Before 
the wager was paid over by the stakeholder, he was noti- 
fied to withhold it, and notwithstanding this notice, and the 
full knowledge of it on the part of Stegall, the note of Turn- 
er was turned over to the defendant, he giving a bond of 
indemnity to Davis. It is admitted that Davis made himself 
liable ; the facts of the case substitute Stegall in his stead to 
all intents and purposes, Stegall came by the note tortiously. 
He might as well, for the purposes of this action and the 
law of the case, have stolen the note from the stakeholder, or 
from Leverett himself, after it had been returned to him by 
Davis. 

The plaintiff need not, and does not invoke in aid of his 
case the wager, and this is the test of his right to recover. 

If there be any class of gambling contracts, which should 
be frowned upon more than another, it is bets on elections, 
they strike at the foundation of popular institutions, corrupt 
the ballot-box, or what is tantamount to it, interfere with the 
freedom and purity of elections, and there is no security for 
the permanence of our government. 

[2.] The interest of the witness Davis, was too uncertain to 
reject his testimony; if liable at all, it was in tort. He 
might never be sued, and his liability, if it ever existed, was 
barred by the statute of limitations. 





Judgment reversed. 


Bennine J. concurring. 


The stakeholder is the agent of both bettors; and he so 
remains as long as he retains the stakes. He is but their 
mere agent, for betting being illegal, neither bettor acquires 
any right by the bet. Either bettor therefore, may, at any 
time before his stake has been delivered to the other bettor, 
revoke the stake holder's authority to deliver the stake to the 
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other bettor. And any act done by the agent after the re- 
vocation of his authority, is void as against the principal, and 
of course, can confer no rights of any sort, as against the 
principal. 

These things being so, the delivery of the stakes, in this 
case, by the stakeholder to one of the bettors, could confer no 
right on him to the stake of the other bettor, for the latter had 
before such delivery, revoked the stakeholder’s authority to 
make such delivery. 

And that the revoking bettor in such a case, is entitled to 
the aid of a court to recover back his stake, or its value from 
the other bettor, is decided, Ithink, by the case of ford vs. 
Burke, which was the case ofa bet on a dog fight, and which 
was determined at Savannah in January Term, 1857. Ido 
not think it necessary todo more than refer to that case. 


McDona .p, J. dissenting. 


Notes were staked inthis case. The legal title to a note, is 
presumptively in the party to whom it is made payable, if he 
have the possession, and it be not endorsed by him. To di- 
vest that title, there must be proof of some sort. 

This is an action of trover for the recovery of a promissory 
note. The suit is by the maker against the payee. The 
simple production of the note, would prove title in the de- 
fendant. The plaintiff must rebut this proof. Howcan he 
do it? He must prove the bet and rely on it to invalidate 
the title of defendant. It is the same thing as if he relied on 
it to make out his title in the first instance. We decided in 
the case of A/ford vs. Burke, 21 Ga. 46, that if the Court is 
called on to decide on the validity of an illegal contract to 
sustain the right of the plaintiff, it will not do it. The 
greatest extent to which the Courts have gone, has been to 
allow a recovery in such case, from a stakeholder. While 
the deposit is in his hand, either party may disaffirm the 
illegal contract, and by proof that plaintiff deposited the 
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money or goods in his hands, he may recover them. This 
he can always do, without relying on the illegal contract or 
alluding to it in the pleadings or evidence, but after the mo- 
ney or commodity has been delivered to the winner, he must 
rely on proof of the title by which the defendant holds and 
impeach it by showing the illegality of the contract. This 
he cannot do. In the language of the law, the Court will 
not hear him. 

If the stakeholder pays money or delivers property after 
notice not to doit, by the party making the deposit, it or its 
value may be recovered from him, and he cannot defend on 
the ground that he paid it to the winner, because the Cour 
will not allow him tojustify by the illegal transaction. 





